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THE AUTHOR,

TO HIS FELLOW CITIZENS OF THE UNITED STATES OF
AMERICA.

I am a Frenchman by birth and education. I was an
early friend to the revolation of France, and continued
to support it, until those entrusted with its helm, had
evidently changed its direction. Flying then from the
tyrannies of the monster Robespierre, I found, and still
enjoy, safety, freedom, and hospitality, among you. I am
grateful for these boons, and anxious to shew that
gratitude, by such services as my faculties and habits
enable me to render. Reading and contemplation have
been the occupations of my life, and mostly on those
subjects which concern the condition of man. Montesquicu’s
immortal work on the Spirit of Laws, could not fail, of
course, to furnish matter for profound consideration. I
have admired his vivid imagination, his extenstoe rending,
and dextrous use of it. But I have not been blind
to his paradoxes, his inconsistencies, and whimsical
combinations. Jdnd I have thought the errors of his
book, the more important to be corrected, as its truths are
numerous, and of powerful influence on the opinions of
society. These opinions attemper the principles on which
governments are administered, on which so much depend
the happiness and misery of man. Few nations are in a
situation to profit by the detection of political errors, or
to shape their practice by mewly developed truths. This
i8 the eminent advantage of the country in which I write.
Had its language been more familiar to me, I should
with pleasure have made it the original medium of
submitting to you my reflections, and of explaining the
grounds of my cordial esteem for the principles of your
government. Their translation, howerer, is committed
to one well skilled in both languages, and, should it be
desired at any future time, the original composition shall
be at the command of thosc for whom it has been
writlen.






A COMMENTARY AND REVIEW

OF

THE SPIRIT OF LAWS.

PRELIMINARY OBSERVATIONS.

My object in undertaking this work, was to examine
and vreflect on each of the great ohjects which had been
discussed by Montesquieu ; to form my own opinions, to
commit them to writing, and in short, toaccomplish a clear
and settled judgment upon them. It was not very long
before I perceived, that a collection of these opinions
would form a complete treatise on polities or the social
science, which would be of some value, if the principles
were all just and well digested. After having scruti-
nized them with all the care that ¥ was capable of, and
reconsidered them well, I resolved to arrange the whole
in another manner, so as to form a didactic work, in
which the various subjects should be disposed in their
natural order, consistent with their mutual dependence on
cach other, and without any regard to the order pursued
by Montesquieu; which in my opinion is not in every
respect the best: but I soon perceived, that if he had
been mistaken in the choice of his order of diseussion, I



PRELIMINARY OBSERVATIONS

might be much more likely to deceive myself in attempt-
ing a new one, notwithstanding the vast accumulation
of light, during the fifty prodigious years which have
intervened between the period when he gave his labors
to his contemporaries, and this at which I now present
the result of my studies to mine. It was plain too, that
in proportion as the order which I should have preferred
differed from that of Montesquieu, the more difficult it
would have been for me to discuss his opinions and
cstablish my own ; our paths must cross each other
continually ; I should have been forced into a multitude
of repetitions, in vrder to render to him that justice which
properly belongs to him; and I should then find myself
reduced to the unpleasant necessity of appearing in
opposition to him, without my motives being clearly
perceived. Under such circumstances, it is questionable
whether my ideas would ever have had the advantage
of a sufficient examination: these considerations deter-
mined me to prefer the form I have adopted of a commen-
tary and review of Montesquieu’s Spirit of Laws.

Some future writer, if my effort be fortunate, may
profit by the discussion, in giving a more perfect treatise
on the true principles of laws: it is by such a course, I
think all the sciences ought to proceed ; each work com-
mencing with the soundest opinions already received, and
progressively receiving the new lights shed upon them
by experience and investigation. 'This would be truly
following the precept of Condillac....proceeding rigorously
Jrom the known to the unknown. Ihave no other ambi-
tion, nor does my situation admit of more, than to con-
tribute my effort to the progress of social science, the
most important of all to the bhappiness of man, and that
which must necessarily be the last to reach perfection,
because it is the proguct and the result of all the other
sciences.
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BOOK L

OF LAWS IN GENERAL.

Pontive laws oughtto be tonsequent of the law s of aature: thisis the spirit of laws.

MONTZSQU!EU’S SPIRIT OF LAWS,

LAW’S arenot, as Montesquieu has asserted, ¢ neces-
sary relations originating in the nature of things.” A
law is not a relation, nor is a relationa law: the defini-
tion is not clear nor satisfactory. The word law has its
special and appropriate sense: this semnse is always to
be found in the original meaning of words, and to which
recourse must be had in order to their being rightly un-
derstood. Here law means a rule of action, prescribed
by an authority invested with competent power and a right
so to do: this last condition is essential, and when it is
not possessed, the rule is no longer a law, but an arbitrary
command, an act of violence and usurpation.

This idea of law comprehends that of a penalty conse-
quent of its infraction, of a tribunal which determines the
penalty, and a physical foree to put it into execution:
without these attributes laws are inefficient and illusory.

Such is the primitive sense of the word law ; it was
not, nor could it be formed, until after society had com-
menced : after which, and when the reciprocal action of
sensible beings upon each other was perceived, when the
phenomena of nature and of reason were discovered,
and when it came to be found out, that they operated in
an uniform manner in similar circumstances, it was said
that they followed or obeyed certain laws. These were
metaphorically denominated the laiwcs of nature, being

[



6 A COMMENTARY AND REVIEW

only an expression significant of the manner in which the
phenomena constantly act. Thus with reference to the
descent of heavy bodies, we say that it is the effect of
gravitation, one of the laws of nature, thut a heavy body
abundoned to itself, falls by an acceleruted motion propor-
tionate to the series of odd mumbers, so that the spaces
pussed through are as the squares of the times of its
morement.

In other words, we mean to say that this phenomenon
takes effect, as if an irresistible power had so ordained it,
under the penalty of inevitable annihilation to the things
subjected to this law of nature. We likewise say, itis
the law of nature, that an animated being must be either in
astate of enjoying or suffering ; thercby implying that one
or the other sensation takes place in the individual, through
the medium of his perceptions, upon which he forms a
judgment; which is only the consciousness of the indivi-
dual to the feeling of pleasure or pain ; thatin consequence
of this judgment, a will and a desire are produced to obtain
or to avoid the operation of those perceptions, and to be
happy or unhappy as the will or desire are gratified, or
the contrary; by which we also imply, that an animated
being is so constituted in the order of its nature, that if it
were not susceptible of such perceptions and their con-
sequent effects, it would then not be what we call an ani-
mated being.

Here we behold what is meant by the laws of nature.
There arc then laws of nature, which we cannot change,
which we cannot even infringe with impunity; for we
are not the authors of our own being, nor of any thing
thatsurrounds us. Thus if we leave a heavy body without
support we are subject to be crushed by its fall. 8o if
we do not make provision for the accomplishment of our
wishes, or, what will amount to the same, if we cherish
desires that are unattainable, we become unhappy; this
is beyond doubt, the supreme power, the infallible tribu-
nal. the force irresistible, the inevitable punition, that
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follows, in which every consequence arises as if it had
been so predetermined.

Now society makes what we call positive laws, that is
laws which are drtificial and conventional, by means of an
authority purposely constituted, and with tribunals and
an executive power to inforce them. These laws should
be conformable to the laws of nature, originating in the
same source, consequent of the natural laws, and no wise
repugnant thereto; without which consonance, it is cer-
tain that nature will overcome them, that their object
will not be accomplished, and that society must be un-
happy. Whence originate the good or bad qualities of
our positive laws, their justice or injustice? The just law

.

is that which produces good, the unjust that which pro-_&

duces evil.

Justice and injustice therefore had an existence before
any positive law ; although it is only to laws of our own
creation we can apply the epithets of just or unjust;
since the laws of nature being simply necessary in the
nature of things, it belongs not to us to question them
any more than to act contrary to them. Unquestionably
justice and injustice existed before any of our laws, and
had it not been so we should not have any, because we
create nothing. It does not appertain to us to constitute
things conformable or contrary to our nature. We can
ascertainand explain what is right or wrong, only according
to our right or wrong compreliension of it; when we
declare that to be just which is not so, we do not thereby
render it just; this is beyond our power; we only declare
an error, and occasion a certain quantity of evil, by main-
taining that error with the power of which we have the
disposal : but the law, the eternal truth, which is opposed
thereto, remains unchanged and the same.

But it must be understood, that what is here said by
no means implies, that it is at all times just to vesist an
unjust law, or always reasonable to oppose with violence
what is unreasonable. This must depend upon a previous
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consideration, whether the violent vesistance would not
cause more evil than passive compliance: this however
is but a secondary question, always dependent on cireum .
stances, the nature of which will be discussed in the
sequel....we are yet a great way in the rear of that
subject.

It is sufficient that the laws of nature exist anterior
and superior to human laws; that fundamental justice
is that only which is conformable to the laws of nature;
and that radical injustice is that which is contrary to
the laws of nature; and consequently that our pesterior
and consequent laws should be in unison with those more
ancient and inevitable laws. This is the true spirit, or
genuine sense, in which all positive laws ought to be
established. But this foundation of the laws is not very
easily explained or understood: the space between the
first principles and the ultimate result is immense. The
progressive series of consequences flowing out of the first
principles are the proper subject of a treatise onthe spirit
of laws, which should be perspicuously pointed out, and
its maxims modified to the particular circumstances and
organization of society. We shall now proceed to ex-
amine these different principles,
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BOOK II.

OF LAWS ORIGINATING DIRECTLY FROM THE NATURE
OF THE GOVERNMENT.

There are only two kinds of government : those founded on the general rights 8f
man, and those founded on particular rights.

SPIRIT OF LAWS. BOOX IT,

THE ordinary division of governments into republican,
monarchical, and despotic, appears to me essentially
€rroneous.

The word republican is itself a very vague term, com-
prehending in it a multitude of forms of government very
different from each other: from the peaceable democracy
of Schwitz, the turbulent mixed goverument of Athens, to
the concentrated uristocrucy of Berne, and the gloomy
oligarchy of Venice. Moreover the term republic cannot
be contrasted with that of monarchy, for the United
Provinces of Holland, and the United States of America,
have each a single chief magistrate, and are yet consi-
dered republies; beside, that it has always been uncertain
whether we should say the kingdom or republic of Poland.

The word monarchy properly designates a government
in which the executive power is vested in a single person :
though this is only a cirecumstance which may be conneet-
ed with others of a very different nature, and which is
not essentially characteristic of the social organization.

What we have said of Poland, Holland, and the JAmerican
B
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gocvernnent, confirms this; to thesc Sweden and Grea?
Britain may be added, which in many respects are regal
aristocracies. The Germanic body might also be cited,
which with much reason has been often called a republie
of sovereign princes: and even the ancient government of
France ; for those perfectly acquainted with it, know
that it was properly an ecclesiastical and feudal aris-
tocracy....a government of the gown and sword.

The word despotic implies an abuse ; a vice more or
less to be met with in all governments, for all human insti-
tutions are, like their authors, imperfect : but it is not the
name of any particular form of society or government.
Despotism, oppression, or abuse of power, takes place
whenever the established laws are without foree, or when
they give way to the illegal authority ef one or several
men. This may be every where perceived from time to
time. In many countries men have been either not suffi-
ciently prudent or too ignerant to take precautions
against thisevil ; in others the means adopted have proved
insufficient ; but in no place has it been established as a
principle, that it should be so. not even in the East : there
is then ne government which in its actual nature can
be ealled despotic-

If ther® were such a government in the world, it would
be that of Denmark; where the nation, after having
shalken off the yoke of the pricsts and nobles, and fearing
their influence in the assembly, if’ again convened, ve-
quested the king to govern alone and of himself, confiding
to him the eare of making such laws as he might judge
necessary for the good of the state: sinece which period he
has never been called upon to give an account of this disere-
tionary power. Nevertheless this government, so unlimit-
ed in its legislation, has been so moderately conducted.
that it cannot with propriety be said to be despotic, for
it has never been contemplated even to restrain its autho-
rity. Yetnotwithstanding this moderation, many persons
lave continued to consider Denmark as a despotic state.
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The same may be said of the French government, if we
wview it in the sense given by many writers to the celebrat-
ed maxims: ¢ The King depends on himself and God
alone,” and ¢ As the king wills so does the law.”

These are the maxims to which the kings of that
country have frequently referred in using the expression
¢ God and my sword,” inferring that they acknow-
leged no other superior right. These pretensions have
not. indeed been always admitted, but if we supposc
them to be acknowleged in theory, yet France, notwith-
standing the enormous abuses which existed, conld not
be called a despotic state ; on the contrary it has al-
ways been cited as a tempered monarchy. This is
not then what is to be understood by u despotic govern-
ment, and the denomination is not correct as a specific
term, for generally it signifies a monarchy where the
manaers are savage or brutal.

Hence it is inferred that the division of govern-
ments, into republican, monarchical, and despotie, is
every way defective, and that all of these classes, con-
taining very opposite and very different forms, the
explanation of each of them must be very vague, or
not applicable to all the states comprised in the class ;
nor shall I adopt the positive decision of Helvetius in
his letter to Montesquicu:* ¢ I know only two kinds of
“ government, the good and the bad ; the good, which
¢« are yet to be formed; and the bad. the grand secret
+¢ of which is to draw by a variety of means. the money
s of the governed into the pockets of the rulers,” &e.

FirsT. If we only look to the practical effects, in
this, as in all other circumstances, we find good and

1 This letter, however, in my opinion, appears to contain many exeel
lent things, as well as that to Saurin, and the notes of the same author on the
Spirit of Laws To the abbé de 1a Roche, we are indebted for having
preserved the ideas of so worthy a man, on subjects so important, end for
having published them in the cdition which he bas given the world of
Montesquicu’s works, printed by P, Didot, Paris [ These letters are transha.
ted for, and jnserted at the end of this work
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evil every where, and that there is no form of govern-
meant which may not at some time be classed among the
good or the bad.

SeconpLy. If, on the contrary, the theory only be
regarded, and the principles alone on which governments
are founded, be taken into our consideration, without
enquiring whether they operate conformable to their
theory or not, it would be necessary then to arrange each
government under a good or a bad eclass, that we
may examine the merit or justice of its principles, and
thereby determine which are true, and which are
false ; now this is what I do not undertake to do, 1 will
only, like Montesquieu, exhibit what exists, and point
out the different consequences arising from the various
modes of social organization, leaving it to the reader to
form such conclusions as he may think fit, in favor of
the onc or the other,

Confining myself, then, wholly to the {undamental
principles of political society, disregarding the differ-
cuce of forms, neither censuring nor approving any,
will divide all governments into two classes, one of these
I denominate national, in which social rights are common
to all; the other speciul, esiablishing or reeognizing
particular or unequal rights.®

In whatever manner governments may be organized,
1 shall place in the first class, all those which recog-
nize the principle, that all rights and power originate
in, reside in, and belong to, the entire body of the people
or nation; and that none exists, bult what is derived
from, and exercised for the nation ; those, in short, which
explicitly and without reserve, maintain the maxim
expressed in the parliament of Paris, in the month
of October, 1788, by one of its members, namely....

2 We might also say public and private, not only becausc some are founded
in the general interest, and othersin particularinterests, but because some in all
their deliberauions affcct publicity... others mystery.
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Magisirates as magistrates, hacce only duties to perform.,
citizens alone hare rights; understanding by the term
magistrate, any person whatever who is invested witha
public function.

The governments which I call national, may therefore
take any form, for a nation may itself exercise all the
necessary powers, and then it would be a simple demo-
eracy ; it may on the contrary delegate the whole effective
power to functionaries elected by the people for a limitted
period, subject to a renewal from time to time; then it
would be a representative democracy ; the nation may also
abandon its power, wholly or partially, to numerous, or
select bodies of men, either for life, with hereditary
succession, or with the power of nominating their col-
leagues in cases of vacancy; and these would be different
kinds of aristocracies: the nation may in like manner
intrust all its power, or only the executive power, 10 one
man, either for life, or in hereditary succession, and this
would produce a monarchy more or less limitted, or even
without limits.

But so long as the fundamental principle of sovereignity
remains in the people, and is not called into question,
all these forms so different have this commeon charaeter-
istic, that they can be at any time modified, or even ccase
altogether, as soon as it shall be the will of the nation;
and that there is no one who can have any right to oppose
the general will when manifested according to the estab-
lished form: now this essential circumstance, is in my
opinion, sufficient to discriminate beiween the various
organizations of society, and to designate a single class of’
the species of government.

On the other hand, I call all those speciul governments,
whatever may be their forms, where any other sources of
power or right, than the general will of the nation, are
admitted as legitimate ; such as divine authority, conquest,
birth in a particular place or tribe, mutual articles of
agreement, a social compaet manifest or tacit, where the
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parties enter into stipulations like powers foreign to each
other, &e. It is evident that these different sources of
particular rights, may, like the general will, produce all
forms, the democratic, aristocratic, and the monarchical ;
but they are very different from those of the same name,
which are classed under the denomination of national. 1In
this practical class there are different rights known and
avowed, and as it were different powers or sovereignties
excreised in the same society. Its organization can only
be considered as the result of convention, and formal or
tacit stipulations, which cannot be changed without the
mvtual consent of all the contraeting parties. These
properties of governments are sufficient to authorise the
denomination of special.

Y again repeat, that it is not my purpose to determine,
nor cven to enquire, at present, whether all these parti-
cularsnd general rights arc equally respectable, whether
the special can prescribe in perpetuity against the common
rights; or whether they can be legitimately opposed to
the general will, properly cxpressed. These questions are
too frequently reselved by force, and besides do not come
withinthe scope of my vicws. All these modes of govern-
ment exist or may exist. Every existing body has the
right of self-preservation. This, with Montesquieu, is
the point I set out from ; and with him, I will examine
which are the laws that tend to the conservation of each
of them. I persuade myself that in the course of this
enquiry it will be perceived, that the classification which
I have made is better adapted for penetrating the depths
of the subject than that which he has employed.
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OF THE SPIRIT OF LAWS. 1

BOOK IIl1.

OF THE PRINCIPLES OF THE THREE FORMS OF
GOYERNMENT,

Trinciples of the governments founded on the rights of man and reason.

SPIRIT OT LAWS, BOOK 1IT.

WitH Helvetius, I think Montesquieu would have
been more judicious had he entitled this book....Conse-
quences of the nature of govermments : for what does he
here propose but to enquire, what sentiments ought to
animate the members of society, in order to ensure the
existence of the government established ; now this may, it
is true, be called the conservative principle, but not the
moving principle, which is always united with some speeies
of magistracy exercising power and giving it impulsion.
The cause of conservation in a comnercial association,
is interest, and the zeal of its members ; butits principle
of action is found in the agent or agents charged with
conducting its concerns, whose skill and zeal excites its
determinations and ultimately aceounts for their sucecess.
It is the same with all societies, unless we should at once
conclude that the general principles of action are interest
and neecssity, which indeed is true, but in so general a
sense that it becomes trivial in cach particular ease.

Under every cireumstance it is appavent, that those dif-
ferent sentiments which Montesquien considers as the
moving principles of euch government, should be analogou
10 e nature of the government established, otherwise
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they must overturn it. Butis it certain, as he $ays,....that
virtue is the principle of arepublican government,....honor
that of a monarchy,....fear that of despotism: are these
characteristies sufficiently perspicuous and appropriate ?

There can be no doubt that fear is the cause of despo-
tism. because the most certain means of producing oppres-
sion is the exhibition of cowardice. But we have already
remarked, that despotism is an abuse, from which no
description of government is wholly exempt. Now if a
reasonable man resolves often, or very often, to endure
abuses, through a desire to shun worse consequences, he
wishes to be determined in his conduet by reason and not by
fear ; besides that itis not to be supposed that any man will
seek the means of perpetuating or increasing the abuses
under which he suffers. Montesquieu himself says, that
although the manner of obeying be different in these two
governments (monarchy and despotism ) the power is still
the same; lo whatever side the monarch inclines he destroys
the equilibrium and is obeyed, all the difference is this, in
themonarchy the princeis enlightened, the ninisters possess
more talents, and are better acquainted with the affairs of
sovernment, than in a despotism. But these are not two
different kinds of governments, the one is only an abuse
of the other, as we have already said; and in this sense
a despotism is only a monarchy, with savage or brutal
manners: we shall therefore say no more of despotism,
or a government of fear.

‘With respect to honor accompanied by ambition, which
is said to be the principle of monarchy; and wirfue the
supposed principle of a republie, which is transformed
into moderation when the republic is aristocratic; will
the desecriptions stand the test of sound eriticism? What is
honor? Is there not a true honor, which covets applause for
the good it produces alone, and requires only to be exempt
from unjust reproach ? Is there not a false henor which
exhibits merely a glittering exterior, indifferent to vice, and
entitled only to contempt? And what is ambition? Te
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there not also a gencrous ambition, which aspires only
at promoting the good of equals, and is satisfied with its
success and the gratitude which it produces? Andisthere
not another sort of ambition, which thirsts after power
for its pomp, and is alike indifferent to every means by
which its ends can be accomplished? Is it not equally
notorious, that moderation, according to the circum-
stances in which it is exhibited, or the motives by which
it is dictated, is wisdom or weakness...magnanimity or
meannese,

Then what is this virtue which is applicable to republies
alone? Can true virtue be any where out of its place?
And has Moentesquieu seriously dared to advance this as
a truth! Vice or false virtue is as frequently found in a
monarchy, as qualities really meritorious; but because
he draws a frightful picture of courts, in Chap. V. is it
certain that it must be desirable or ipevitable that they
should be so. I cannot assent to such an opinion.

In truth what Montesquieu has said on this subject, may
be reduced to two points. First, in governments where
there are, and must be from their form, distinct and riva}
classes, interests distinet from the general body of society
may answer the purpose of accomplishing the ends of the
association. Second, by supposing, that in what Montes-

5 The following are the expressions of the man so often quoted as the
great partisan of monarchy.

* Ambition in idleness, meanness in pride, the desire of becoming rich with-
 out industry ; aversion from truth ; flattery, treason, perfids’ infidelity to en-
 gagements; contempt for the duties of a citizen, apprehension from virtue 1n
¢ the prince, and hope from his imbecility ; above all, the invariable ridicule
4 thrown upon virtue ; constitute I believe the charagteristics of the greater num-
“ ber of courtiers in all places and times: now it is very improbable that the
¢ greater part of the leaders of a state should be dishonest, and those under them
¢ honest ; that those should be deceivers and these consent to be dupes.

« If amongthe people there should unfortunately be some honest man, Car-
* dinal Richelien, in hus political testament, intimstes that a monarch ought to be
% cautious of Lim ; %0 ccriain it is that virtuc is not the apring of this govern-
¢ ment.”

After this it is not easy to conceive what kind of hopor that is, which is the
spring of action in momarchies

C
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quicu calls a monarchy. the authority may be more compact
and powerful than in what he calls a republic, it can with-
out the same danger employ vicious persons, and profit by
their talents without taking their motives into considera-
tion; to which we may add with him, that on this account
there must be a greater proportion of vice in the nation
at large, than under a different order of things. This
appears to me. all that is plausible in his opinion; to go
beyond this would evidently be to err.

As, for reasons already given, we could not adopt the
classification of governments laid down by Montesquieu, so
we shall not follow him in the details arising out of the
sithjeet, but make use of that which we have adopted for
the eclucidation of our own ideas; beginning with the
governments which we denominate national ; that is to
say. (hose which are founded on the maxim, that all rights
and powers belong to and emanate from the people or
body of the nation.

Among the various forms which this elass of govern-
ments may assume, a simple democracy is almost imprac-
ticable, It can exist but for a short {ime, and among
hordes of savages, or among nations but a little more civi-
lized, in come insulated corner of the carth, where the
bonds of society are not closer drawn than among savages.
In every other circumstance, where the social relations
are more intimate and multiform, it cannot exist for any
eonsiderable time, and soon ends in anarchy, which brings
on aristocracy or tyranny through the necessity of repose.
History in all times confirms this truth : ¢ besides actual
democracies can only exist in territories of small extent :
we shall therefore say no more concerning them.

4 Particularly the History of Greece. The democracics of Greece, so rouch
baasted of, never evisted by their own internal power, but through the protec-
tin of a confederation by which they were united; yet their duration was
short; und Lesides, they were actually aristocracies in relation to the great mass
of the population, and among them was a prodigious number of staves who had
uo share m the government.
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After this form of society, which is the infancy of a
state, comes the representative democracy, that in which,
according to forms expressed in an act or law freely deli-
berated, and agreed upon, and called a ConstyrrTION,
allthe associates called citizens, concur equally in choosing
their representatives, define the authorities with which
they are entrusted, and fix limits beyond which they must
not trespass. This is democracy rendered practicable for
a long time and over a great extent of terrvitory. Simple
democracy is the true state of nature; representative
democraey is that of nature, in a perfect state, without
having been sophisticated. and which acts neither by
stratagems nor expedients. Representation, or represen-
tative government, may be considered as a new invention,
unknown in Montesquicu's time ; it was almost impossible
to put it into practice before the invention of printing.
which so mueh facilitates the communication between
the constituents and the representative, and renders it so
easy for the former to control, and the latter to account
for his conduct ; and above all. which averts those sudden
storms, so often excited by the force of an impassioned
and popular eloquence. It is by no means surprizing,
that it should have remained undiscovered until about
three hundred years after the discovery of thatart which
has changed the face of the universe: it was necessary
that other great effects should have been produeed, before
such a conception could be matured.

It is evident that the principle of preservation, in this
form of government, is love of country, and equality of
rights, and if you will, the love of peace aund justice.

The people, unuer such a governmnent, would seem to
be naturally more engaged in preserving and enjoying
what they already possess, than solicitous of acquiring
what was not necessary to their security or happiness; or.
at least, that they should resort to no other means of
aequiring it than the exercise of their individual faculties ;
nor think of obtaining authovity. or power. hy the
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invasion of the rights of other individuals, or an improper
appropriation of the public wealth ; that from the princi-
ple of attachment to the rights which vest in them all,
cach citizen should feel and be affected by the injustice
done to his neighbor by the public force, as a danger
which menaced and concerned them all, and for which no
personal favor could compensate. A people, under such
a government, who should once overlook the wrongs of
their fellow citizens, or prefer their individual advan-
tages to the security of the rights of the whole, would
soon be found willing to place the government itself in a
situation to dispose of the public liberties according to its
caprice, if there should appear a prospect of individual
benefit aceruing from the perfidy.

Simplicity, habits of industry, a eomicmpt for frivolity,
the love of independence so inherent in every being endow-
ed with a rational will, naturally dispose men to such senti-
ments. If these had been the definitions of republican
virtue, given by Montesquicu, there would be no difficulty
in assenting to his prineiple ; but we shall see in the next
book, that he makes this virtue to eonsist in voluntary
privations, in self-denials. Neow as no human being is sa
constituted by nature, it isimpossible to found any general
or even rational principles thereupon, because we cannot
renounce our nature, but momentarily or through fana-
tcism: so that this principle requires of us a false and
a fluctuating virtue.

That disposition to simplicity and independence which 1
have just described, is so conformable to our nature, that a
little habit, sound sense, a few wise laws, the experience
of only a few years, which may shew that violence and
intrigue are too often successful, will infallibly and neces-
sarily excite it in us.

Let us now continuc the examination of the different
forms of government which we have denominated national,
or of common right, in opposition to those which we have
siyled special, or of partial or exclusive rights.
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When the primitive democracy, through the waut of a
well organized representative system, or through what-
ever cause, is unable to maintain itself, and submits to be
converted into an aristoeracy of some speeies, and thereby
establishes a higher, or privileged class, and a lower, or
ecommon class, itis evident that....the pride of the one, and
the humility of the other....the ignorance of these, and the
knowlcge of those....ought to be considered as the principles
of conservation in an aristocratical government, since the
dispositions of mind in each class, are exactly adapted to
preserve the established order of that form of govern-
ment.

In like manner, when a democracy resolves to trans-
form itself into a monarchy, by submitting to the authe-
rity of a single chief, either for life or in hereditary suc-
cession, it is obvious, that the pride of the monarch....the
exalted idea he entertains of his dignity....his superiority
over those who surround them....the importance attached
to the honor of approaching him ; on the other hand, the
haughtiness of the courtiers....their devotedness....their
ambition....even their superciliousness to the lower class;
and added to all these circumstances, the servile or super-
stitious respect for all this artificial grandeur, and their
eagerness to please those who are clothed with it;....all
these dispositions, I say, contribute to the maintenance
of this form of government, and consequently, in such an
order of society, must be decemed useful to the cnds to
which they appertain, whatever may be our opinion of
them in a moral view, or whatever may be their effects
on seciety at large.

It must be kept in view, that we only speak of the dif-
ferent forms of government which we have denominated
national, and which are to be understood as professing that
all rights and power are inherent in the body of the nation ;
now in these it is not necessary that all the different parti-
cular opinions favorable to the formation of an aristocracy
or a monarchy, should be defined, and expressly establish-



22 A COMMENTARY AND REVIEW

ed ; it is sufficient that the general principle of respeet for
ihe rights of men, always predominates, without which
predominaney the fundamental principle will soon be
forgotten or disavowed, as almost universally has been
the effect.

We shall now proceed to the examination of the govern-
ments which we have called special ; thatis to say, these in
which various legitimate sources of particular or exclusive
right are recognized, and which are acknowleged to exist,
though inconsistent with general or national rights.  1tis
cvident that the different forms, to which this principle is
applicable, admit of the same opinions and sentiments
which we have pointed out as favorable to the analogous
forms of national government; aund even in these, such
opiunions and sentiments, instead of being subordinate to
the principle of the rights of men, can and must be
limited, only by the respect due to the different legitimate
particular rights established : the gencral rights of men
have no being here.

This is, I believe,all that can be said, on what Montes-
quicu calls the principles of the different governments.
But to me it appears of much more moment to enquire
into the nature and tendency of the opinions and sentiments
which each Kkind of government forms and propagates,
than to enquire into those which are necessary to the sup-
port of each. I have taken notice of them only in con-
formity with the order which Montesquieu has thought
proper to follow, in his immortal work. The other
description of enquiry is much more important to human
happiness ; and may probably be tveated of in the sequel
of this work. Lct us now return to our model.
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BOOK IV.

THE LAWS RELATING TO EDUCATION, SHOULD RBE,
CONGENIAL WITH THE PRINCIPLES OF THE
GOVERNMENT.

Those gorernments which are founded on reason, can alone desire that cduca;
tion should be exempt from prejudice....profound and general.

SPIRIT OF LAWS, BOOK 1V,

THE title of this book, is the declaration of a great
wuth, which is founded on another, no less true, which
may be cxpressed in these terms: government is like
erery thing else, to preserve it you must love il.  Our edu-
eation, therefore, ought to instil into us sentiments and
opinions in unison with the established institutions, with-
out which we may become desirous of overturning
them: now we all receive three Kkinds of education....
from our pavents...from our teachers..and from the
world. All three, to act properly, should tend to a com-
mon end. 'These sentiments ave correct, but they com-
prise all the utility which is to be found in this book of
Montesquieu ; who declares, that in despotic states the
children are habituated to servility ; that in monarchies,
at least among courtiers, a refined politeness, a delicate
taste, an artificial sensibility of which vanity is the prin
cipal cause. ave eontracted ; but he does not inform us
how cducation disposes them to acquire these qualities.
nor which of them are common to the rest of the nation.
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"T'o what he calis the republican government he gives
as its principle sclf denial, which he says, is a principal
thing. In consequence he manifests for many of the
institutions of the ancients, considered with regard to
education, an admiration in which I eannot participate: I
am much surprized to sce this in a man who has reflected
so much: the strength of first impressions must bhave
been very great on his mind, and is an exemplification
of the importance of a correet elementary education.

For myself, I avow, that I will not blindly adopt all
that was said to me in explaining Cornelius Nepos,
Plutarch, or even Aristotle. I frankly acknowlege, that
I do not admire Sparta, any more than La Trappe, nor
the laws of Crete. (even if I weve satisfied that we are
well acquainted with them) any move than the rules of
§t. Benedict. It does not accord with my conceptions.
that in order to live in socicty, a man must render vio-
Jence to himself and to nature, and speak only the lan-
guage of mystics. Ilook upon all the effects of that
gloomy enthusiasm, as false virtue, as splendid imposi-
tion, whiel, by exciting men to hardihood and devoted-
ness, renders them at the same time malignant, austere,
ferocious, sanguinary, and above all unhappy. This.
in my opinion, never was nor ever can be the object of
society. Man requires cloathing, not hair cloth; his
dress ought te comfort and pretect him, without causing
pain, unless for some useful and necessary end : the same
principles apply to edueation and to government.

Novw if all this were not true, or if no attention were
paid to it ; and if happiness and good sense (inseparable
things) were to be considered of no account; and that
institutions were, according to Montesquieu, to be re-
garded only as relative to the duration of the established
govermment, I should equally condemn those forced
passions, and unnatural regulations, Fanaticism is
itsclf a state of violence, and by address, under favorable
circumstances, it may be kept up for a lenger or a
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shorter period; but in its nature it cannot last; nor
can any government erected on such a foundation, long
endure.?

Montesquieu informs us, that in reserving to himself
the right of judging on the different forms of political
society, he only notices in laws what appears favorable
or unfavorable to each of the several forms. He then
reduces them i’ into three kinds, despotie, monarchi-
cal, and republican; the last of which he subdivides
into two species, democratic and aristocratic, describing
the demoeratic as essentially republican; after which
he describes the despotic government as abominable and
absurd, and precluding all laws: the republican, by
which is understood the democratic government, he de-
seribes as insupportable and almost as absurd; at the
same time that he expresses the greatest admiration
of the principles of this form of government: whence
it follows, that the aristoeracy under several chiefs, to
which however under the name of moderation he attri-
butes so many vices, and the aristocracy under a single
chief, which he calls monarchy, and to which under the
appellation of honor he imputes a still greater portion
of vices, are the only forms which meet his approba-
tion : indeed these two are the only kinds among those
he describes, which he says are not absolutely against
nature. O this enough, since it will be admitted that
nothing can prove more clearly the errors of the clas-
sification of governments: we shall therefore return to
our own, and offer a few considerations on the subject
of education, which Montesquieu has thought proper to
leave untouched.

5 This is the place, to recall to mind what we have said of the laws of
nature and of positive laws ; these last should never be contrary to the first.
41ad Montesquieu, as we have done, commenced with analysing the word law,
instead of giving an obscure definition, he might have saved himself much la-
bor and avoided many pernicious mistakes.
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I lay it down as a fundamental principle, that in ne
case has the government a right to take children from
their parents, to educate or dispose of them without
iheir consent or participation, it being contrary to our
natural feelings, and society ought te follow and not
resist naturc ; beside that whenever we attempt to alter
any thing from its natural direction, it is sure to return
with ecelerity to its primitive position; we cannot long
contend with it, cither in the physical or moral order of
the world: he must therefore be a very rash legisla-
tor who dares to opposc the paternal instinet, much
more the maternal which is still stronger ; no example
can excuse his imprudence, particularly in our times,

This being established, the only counsel that can be
given to government on the subject of education, is teo
provide such gentle means of regulation, as that the three
kinds of education. which men successively receive,
from their parents, {from their teachers, and from inter-
course with soeiety. shall be in unison with each other,
and all tend towards the maintenance of the principles of
the government.

With regard to the second stage of instruetion, that
derived from teachers, it may have a very powerful and
divect influence, through the various public institutions
for education which are established or favored, and by
the clementary books which are there admitted or ex-
cluded ; for whatever may be the character of such estah-
lishments, it generally happens through necessity or
habit, that the greater part of the citizens are educated
and their minds formed in public seminaries of educa-
tion : and as for the smaller number who receive a pri-
vate education, even they arc strongly influenced by the
spirit of the public institutions.

The education received from parents and from in-
tercourse with the world, are altogethier subject to the
force of public opinion: the governmcnt cannot dispose
of these despotically, becausc they cannot be subjected
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to command ; but it may altach them in its favor, by
means which are always in its power (0 influence public
opinion ; and it is well known how effertual these meuns
are, particularly when employed with address and allowed
due time (0 operate ; for the two great principles of moral
action, fear and hope, are always more or less within the
power of ithe government, and in every sense and relation.

Without having recourse to those violent and arbitrary
acts, (oo much admired in certain ancient institutions,
and which. like every thing founded on fanatacism. oy
enthusiasm, can have but a temporary duration, govcru-
ments possess a multitude of means. by which they
may dircet cvery hind of education so as to conform to
their views, It only remains to enquire how each formn
of government should employ its influence. commencing
with those which we have ealled special. or which admii
of exclusive rights, and amongst them that denominated
monarchical.

In a hereditary monarehy, where the prinee i-
acknowleged to possess particular rights (and conscquently
interests) distinet from those of the nation, which are
founded either on conquest, o1 on the respeet due to an
ancient possession ; or on the cxistenee of a tacit or
express compact, where the prinee and his family are
considered as a contracting party; or on a snpernatural
charaecter, or a divine mission ; or on all these together:
he ought to inculcate and propagate the maxims of
passive obedicnce, and a profound veneration for the
established forms....a eonfidence in the perpetuity of the
political establishments....and a great dislike for the <pirit
of innovation and cnquiry, or the discussion of politica’
prineiples.

With these views he ought above all things to call to In-
view, religious ideas, which taking possession of the mind
from the cradle. make durable and deep impressions,
form habits, and fix opinions, long before the age o
reflexion; nevertheless he should fake care previously
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to attach the priesthood to his interests, by making
them dependant upon his favor; otherwise they being
the propagators of those ideas, may employ them to their
exclusive benefit, establish an interest in the state hos-
tile to his, and form a source of distraction instead of
a2 means of stability. This precaution taken, among
the religions out of which he may have to sclect, he
ought to give the preference to that which imposes the
most cffective submission on the mind, and prohibits
all enquiry; which gives to precedent, custom, tradi-
tion, faith, and eredulity, the forece of authority; and
propagates the greatest portion of dogmas and myste-
ries ; he ought by every means to render his selected
sect exclusive and dominant, though in such a manner
as not to excite alarms or too great prejudices against
it ; and if he cannot find a sect which completely fulfils
all these objects, he should, as in England, give the
deeided preference to that which approaches the ncarest
to this description.

These first objects accomplished, and these first
ideas established in the mind, the sccond care of the
prince should be to devise such attractions as may
render the people affable and gay, light and superficial ;
the belles lettres and fine arts, works of imagination
and dramatic exhibitions; the taste for society, and the
advantages of those accomplishments best adapted to
succeed in the fashionable world; all these afford ample
means in the hands of the government capable of con-
tributing powerfully to the intended effect: erudition
and the exact seiences can produce no bad consequences,
therefore those amiable and useful studies, may be encou-
raged or honored ; ihe brilliant career of the French in all
these elegant acquirements, the admiration which has
followed them, and the vanity which has arisen out of
them, are certainly the principal causes which have for
a long time diverted them from serious business and
philosophical researches, propensities which a prince
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should always repress and discourage. If he succeeds
in these courses, he has nothing more to do, to insure
the stability of his reign than to encourage in all classes
a spirit of individual vanity, and a desire for distinetion ;
for this purpose, it will bo only necessaiy to establish a
variety of ranks and titles, privileges, and distinetions,
attaching the greatest value to such as permit the holder
to approach nearest to his person.

‘Without entering into any more details, this I believe
is the manner in which education in a hereditary mon-
archy ought to be conducted, always keeping in view the
precaution to disseminate information very moderately
among the lower classes of people, confining them
almost exclusively to religious knowlege ; for this clags
requires to be kept in a state of mental inferiority and
ignorance, and the indulgence of their animal passions,
lest from attending to and admiring what is above them,
the desire of altering or changing their miserable con-
dition should grow up in their minds, as well as to
prevent their entertaining idcas of the possibility of a
change, which would render them the blind and dange-
rous instruments of fanatical or hypocritical reformers,
any more than of those reformers whose views may be
benevolent and enlightencd.

Nearly the same may be said with respect to an clee-
tive monarchy, but with this difference, that it approaches
nearer the hereditary aristocracy, of which we shall
presently speak. For an elective monarehy, always a
government of little stability, would be without any soli-
dity unless supported by a strong aristocracy, and other-
wise would soon become a popular and turbulent tyranny,
and of short duration.

The government in which the nobles are acknowleged
to be in possession of rights of sovereignty, and where
the rest of the nation is considered as legally under their
subjection, have in many respects the same interests rela-
tive to education, as the hereditary monarchies : they
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differ however in 2 remarkable manner. The institution
of a nobility is not so imposing as that of a monarchy,
which partakes somcu iz of the nature of religious
superstition ; nor is their power so concentrated or firm :
they cannot with the same confidence or plausibility
employ the machinery of religious ideas; for if the
priesthood should attain too much influence, they might
become formidable rivals, as their eredit with the peo-
ple might balance the authority of the government ; and
by forming a party among the nobles, the priests might
divide them, thereby destroy their power, and assume it
themselves : such a government, therefore, must use this
dangerous means with great circumspeetion and dis-
cretion.

If, as at Berne, they have to deal with a clergy desti-
tute of wealth, power, ambition, or enthusiasm, pro-
fessing a simple religion, which possesses liitle power
over the imagination, they may, without danger, make
use of religious means, peaccably to direet the people,
and to keep them in a mixt condition characterised by
innocence and reason, and conformable to their interests,
in an insulated position, admitting but of few relations
with foreign nations, and favoring the system of mo-
deration and half confidence.

But if, as at Venice, the nobles have to act with a rich,
ambitious, turbulent clergy, dangerous on acecount of their
dogmas and dependance on a foreign sovereign, they must
above all things provide against their enterprizes. They
should not suffer the spirit of religious institutions to
obtain too great influence, for it would soon be turned
against them ; nor dare they combat it by enlightening
the people, for this would soon destroy the spirit of
dependance and servility ; they can, therefore, only weaken
the force of superstitious power, by plunging the people
into disorder, intemperance, and vice ; neither dare they
to make a stupid flock of them under the direection of their
pastors, but they must rather degrade them into a misera-
ble and deprased mob, subjeet 1o the constant yoke of a
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rigid police, but still sufficiently prone to superstition ;
these are the only means of preserving their authority:
contiguity to"the sea, the influence of extensive com-
merce, and various laborious occupations, are useful in
these circumstances.

Here we may perceive, that an aristocracy, with
regard to the education of the people, ought teo act like a
roonarchical government; though it is not the same,
with respect to the superior order of society; for in an
aristocracy, the governing body requires, that its nembers
should obtain instruetion, as solid and profound as possi-
ble ; a disposition to study, an aptitude for business, a
vapacity for reflection, a temper disposed to circumspec-
tion and prudence, even in its amusements; grave and
even simple manners, at least in appearance, and as
much as the national spirit requires. The nobles ought
to be perfectly acquainted with the human mind, the
interests of different conditions, and a knowlege of human
affairs at large, were it only to be prepared to eounteract
them, when brought in hostility to their body. As they
are the sole governors, political science in all its compass
ought to be their principal study, their incessant oceupa-
tion ; care should be taken, not to instil into them that
spirit of levity, vanity, and thoughtlessness, which is
infused into the nobles of a monarchy ; for it would be the
same in effeet, as if a monarch were to make himself as
frivolous, as it is his interest his subjects should be, the
evil effects of which would soon be felt; nor must we
forget, that the authority of an aristocracy is always more
casily overthrown, than that of a monarch, and is less
competent to resist a powerful shock: this last conside-
ration, shews the interest, which the members of an
aristocracy have in confining all information to them-
selves, and that they have yet much more cause to fear
an enlightened people, than the monarchical authority ;
although in the end it.is always from that quarter, that
attempts really dangerous proceed, after having ence
overeome the feudal anarchy.



32 A COMMENTARY AND REVIEW

This, 1 believe, is nearly all we have to say of aristoera
tical governments in regard to education. To pursuc
with ¢xactness all the parts of the classification whieh I
have adopted, and complete what concerns the class of
governments, which I denominate special, I should now
treat of that demoeracy, which is established on particular
rights and stipulations, but of which I shall now say
nothing ; nor of the pure or simple democracy, which is
founded on therights of the nation, these two conditions
of socicty, being almost imaginary ; nor could they exist
but among an uncivilized people, where no attention can
be paid to education of any kind ; and indeed to perpetuate
such a state, all education, properly so called, should for-
ever be banished. The same may nearly be observed
with respect to whatis commonly called despotic govern-
menrt, and which is nothing else than monarehy in a state
of stupidity : for which reason I shallin like manner pas;
it over, and proceed to the examination of the class of
governments denominated nalional, under the monar-
chieal, aristoeratical, and representative forms.

The two first, in as much as they bave the same
interest, and should observe the same eonduct, as thesc
which we have alveady spoken of ; but in so much as
they are national, they should have more respect for
their people, since’ their authority is delegated by the
general will ; and they can also place more confidence in
them, as they profcssedly exist only for the greater good
of all.

It is consequently not so much their intercst to debase
or deprave the people, nor entirely to enervate or vitiate
the minds of the higher class ; for if they should suceeed,
the rights of men would soon be forgotten or misun-
derstood, and they would thercby lose the character of
a national or patrietic government, which constitutes
their principal strengih ; andin the end would be obliged,
in order to support itsell, to assume particular rights
wmore or less disputable, and thereby reduce it to the
condition of those governments which we have called
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special ; this would never he freely consented to and
avowed in anation, where the true national and individual
rights had oncc been established ; hence these govern-
ments should never endeavor to lay reason and truth
altogether aside; they ought only in some respects,
and on certain points, to obscure the one and violate
the other; in order that from certain principles, certain
consequences too rigorous may not he constantly iufer-
red. There remains no other particular advice relative
to education, to be given them.

The pure representative democracy, can in no respect
fear truth, its best interest is to protect it; founded
solely on reason and nature, its only enemics are error
and prejudice; it ought constantly to attend to the pro-
pagation of accurate and solid knowlege of all kinds; it
caunot subsist unless they prevail ; all that is good and
true is in its favor; all that is bad or false, is repugnant
to it: it ought then by all means. to propagate and
favor instruction, and its general diffusion, for it stands
yet more in need of rendering knowlege accurate and
general, than of cncreasing the variety : knowlege being
essentially united with justice, equality, and sound mo-
rality, the representative democracy should prevent the
worst of inequalities, comprising all others, the ine-
quality of talents and information, among the different
members of society : it should cndeavor to prevent the
poor class from becoming vicious, ignarant, or misera-
ble : the opulent class from becoming insolent and fond
of false knowlege ; and should cause both to approach
that middle point, at which the love of order, of industry,
of justice, and rcason, naturally establish themselves;
for by position and interest, it is equally distant from all
excesses : whenee it will not be difficult to perceive what is
to be donc by this form of government, relative to educa-
tion, and it would be superfluous to enter into any details.

Thus we terminate the chapter, to follow Montes-
quieu, in the examination of the laws proper for cach
particular form of government.
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BOOK V.

Governments founded on reason, have only to leave uuture to act.

SPIRIT OF LAWS, BOOK V

THE laws given by the legislator, should be ana-
Togous to the principles of the government.

We have said at the commencement of the fourth
book, that the laws relative to education, ought to be
also analogous to the established principles of government,
if it be intended to prevent its downfall; and cer-
tainly no one would pretend to assert the conirary: now
this truth, so gcnerally admitted, actually comprehends
all we contemplate saying in this chapter, for cduca-
tion embraces the whole period of life, while laws are
only a part of the education of manhood; there is no
law of any kind which does not induce some new senti-
ment, and resist some other ; which dogs not tend to
produce certain actions, or to restrain ethers of an
opposite tendency 3 whence laws in process of time form
our manners, that is to say....our habits of acting. Our
business here will be only to examine, what laws arc
fuvorablc to one or other form of government, without
attempting to prejudge their general effects on society,
and conscquently without attempting to determine the
degree of merit of cither form of government, to which
they may be applicable : this will be the object of & sepa-
rate discussion, which we shall not for the present touch.

Montesquieu, throughout this book, forms his reason-
ings, according to the system or elassification of govern-
ments which he has himsclf approved, and on what he
calls the principles proper to each of them; he mmkes
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the political virtue of his democracy agree so well with
the self denial and renunciation of all natural sentiments,
that the rules of the monastic orders are presented as
models, and particularly those which are the most aus-
tere and best caleulated to eradicate in individuals every
human feeling. To perfect his theory, he approves with-
out restriction, of means the most violent, such as the
equal distribution of land, so that one person may not be
allowed to possess the portions of two ; to render it
obligatory on a father to leave his portion to one of his
sons only, causing the others to be adopted by citizens
destitute of children; to give but a small dowry to his
daughters, and when heirs, to oblige them to marry
their nearest relation; or even to require that the rich
should marry the daughters of poor citizens, &e. To
this he annexes the greatest respect for all that is
ancient ; the most rigid and despotie censorship ; pater-
nal authority so unlimited, as to possess the power of
life and death over children ; and even that every father
should posses the right of correcting the children of
another : without however explaining by what means.
In like manner he so earnestly recommends modera-
tion in an aristocracy, as to require that the nobles
should avoid offending or humbling the people in their
own eyes, that they should not arrogate to themselves
any personal, pecumiary, or exclusive privileges; that
there should be little or no compensation for the exer-
cise of their public functions; that they should renounce
all means of augmenting their fortunes, all lucra-
tive pursuits, such as commerce, imposts, &ec. and
among themselves to avoid inequality, jealousy, and ha.
tred; they should admit no rights of primogeniture,
majority, entails, or adoption, but that all preperty be
equally divided ; a regular conduct, great exactness in
paying their debts, and a prompt determination of legal
process, Nevertheless he recommends in these govern-
ments so moderated, a state inquisition the most arbitrary
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and tyrannical, and the most unlimited use of spies and
secret information: he assures us that these violent
means are necessary......we must believe him.

In conformity with his principles, he recommends in
monarchies, that all which tends to perpetuate the lustre
of families, an unequal distribution of property, entails,
the right of testamentary bequests, the power of
redeeming estates, personal proscriptive rights, and even
of fiefs: he also approbates the delay of legal processes,
the conferring of great power on those to whom the
administration of the laws is entrusted, the purchase and
sale of public employments, and generally every usage or
advantage which can tend to maintain the superiority of
the privileged classes.

Under what he ecalls despotism, he rather describes
tlre evils which arise out of it, than informs us how
the government should be couducted; which undoubt-
edly would have been impracticable, after he had pre-
viously given this definition of despotic government :
When the savage of Louisiana is in want of fruit, he
cuts down the tree to obtain it: all that could be added
to this would be superfluous. ¢

Buch are the views which Montesquieu presents to
us, on the subject of laws in general, introductory to
those books, in which he enters more particularly inta
the different principles of laws and their various effects:
we cannot but say, that many of the ideas which Le
offers, are unworthy of the sagacity of our illustrious
author ; and that there are others which are inadmissible ;
while it must be observed of them generally, that they
are neither clearly specified nor accurately defined by
the bare use of the terms virtue, moderation, honor, and
fear, as significant of so many kinds of government. It

6 In these few words arc comprehcnded the whole of the thirteenth chap-
ter; followed, however, by comments sufficiently ample, on the same subject,
tn the four following chapters.
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would be tedious and difficult to examine them separately,
from the base upon which he has placed them, which
presents nothing sufficiently solid nor distinet; but we
shall be better able to estimate their value, by returning
to the distribution of governments into two classes,
national and special, and examining them under their
different forms.

Monarchy, or the power of a single person, considered
in its cradle, surrounded by ignorance and barbarism
(which is what Montesquicu calls despotic governments)
employs no system of legislation. 'With respect to re-
venue, its resources are pillage, or presents, or confisca-
tions ; and its means of administration are the sword
or the halter. The person pussessing despotie. power,
ought also to have that of nominating his suceessor,
at least in his own family ; the successor should, when
seated on the throne, causc all those to be strangled,
who might dispute the succession with him; he ought
to beeome either the absolute master, or the subtle slave
of the priests, who may posscss the highest eredit with
his ignorant subjects; and, with Montesquicu, we have
no other advice to give him, in order to maintain with
any security this dangerous existence, but to make usc of
these miserable resources with addrvess, boldpess, and il
possible....with plausibility,

But if the monarch, like Peter the great, be desirous
of changing so abominable and precarious a state of
society, or if he be placed among a people already some-
what civilized, and eonsequently disposed to advance in
refinement, then he ought to devise a rational system:
First, he should establish the order of succession to the
throne in his family ; for of all the methods of inheri-
tance, that of lineal succession from male to male, in
the order of primogeniture, is the best adapted to perpe-
tuate the race, and the best calculated to prevent inter-
nal discord or foreign domination. Peter the great,
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from circumstances peeuliar to himself, could not estab-
lish this order of succession in Bussia; though eighty
years afterwards, the emperor Paul, aided by more
favorable circumstances, and sustained by the general
custom of KEuropean monarchies, accomplished its
establishment.

The succession once fixed in the family of the sove-
reign, a like stability ought to be given to a great
number of families, otherwise that of the reigning
family would be insecure. A political inheritanee cannot
subsist long alone in a state, when every thing round it
is changable ; when the permanent and perpetual interests
of other races do not depend upon its existence for their
support, it must be soon overthrown; hence the frequent
revolutions in the empires of Asia, and the necessity of a
nobility in 2 monarchy: this is a more certain reason
than could be given by the word honor, well or ill
understood, well or ill defined: honor is here no more
than a eloak; for, in truth, it is no more than the
employment of the interests of a great many to secure
the obedience of all.

In the class of special governments, under the monar-
chical form, the prince should support his particular
rights, with a great many other particular but subordinate
rights ; he should be surrounded by a powerful but pliant
and passive nobility, who should hold the nation in the
same subjection that he holds them ; he should make use
of bodies in society considered as honorable, and render
them dependent on him ; he should establish certain forms,
and causc them to be respected, and which should have
veference to his will; every thing, in a word, should
appear as emanating from him or depending on him;
great care should be taken to render them plausible,
and as little repugnant to reason as practicable, and
without admitting of enquiries into the authority upon
which they were established, or having recourse to any
investigation of primitive rights.
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All this concurs with what we have said of government in
the third and fourth books, and this appears to me entirely
to justify Montesquieu in the instruction which he gives
the monarch in this book. The venality of office, which is
without doubt the most questionabley, appears to me suffi-
ciently aceounted for by these considerations; for, in the
first place, the prince, influenced by his courtiers, would not
generally furnish better personages than would be provided
by the pleasure which he always reserves to himself of
giving or refusing to those who present themselves as
purchasers; we might also say, that the want of funds
produces a first selection which is necessary, which could
not be replaced by any other mode of nomination; forin
effect it is essential to this kind of government, that the
public should attach a great deal of imporiance to
exterior shew. Inappointments to office, more attention
should be paid to the condition of these who hold them
than to their functions; now venality not only keeps out.
those destitute of the means of paying, but also those
who could not sustain the expence of making a figure
suitable to their station, or who would be inclined to
encourage a contempt for forms, and make themselves
esteemed by qualificationsless frivolous. Indeed venality
has a powerful tendency to repress and impoverish the
third and lower classes of the people, and to enrich the
treasury at their expence, and to promote the interests of
the privileged class by means of the fortunes of these who
are introduced to offices; and this is another advantage
to be used in this system, for as it is among the inferior
orders of people, that industry, economy, genius, and
commerce, and all the useful arts, are exhibited, they
only have the power of gaining or accumulating riches
and if they were not flceced by every means, the inferior
orders would soon become the most wealthy and powerful :
and being, from the nature of their pursuits, already the
most intelligent and prudent, their success, or the
possibility of their becoming rivals of the privileged
¢lass, onght by all means to be regtrained.
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The words of Colbert to Louis XIV. were fraught
with sagacity, applied to this ease: < Sire—W henever
your magjesty creates an office, Providence always creates
a fool to purchase it.”” If Providence did not con-
tinually fascinate the eyes of the privileged orders,
they would soon unite within themselves every advantage
that is to be derived from society. The marriage of
rich women, of the class of plebeians, with the poor
members of the nobility, is also a powerful remedy
against the wealth of the lower class; it should there-
fore be encouraged, and it is one of the circumstances
in which foolish vanity is most useful.

Montesquieu’s instructions to aristocratic governments,
in the same book, appear to me equally prudent. I shall
only add thereto, that if the aristocratic class interdicts
itself from all means of augmenting their fortunes, they
should be sedulous that the lower class do not encrease
their wealth; and for this end they should as much as
possible repress their spirit of enterprize and industry ;
but if they should not be able to succeed in this mode,
they should take measures to incorporate successively into
their own body, these who appear most dangerous, from
amassing great wealth: this is the only means in their
power of preventing a general mistrust, nor would thig
means be without danger, if recourse were to be had to
ittoo often.

It is almost superfluous to remark here, as we have
alrcady done in regard to education, that the monar-
chics and avistoeracies called national, in as much as
they are monarchies and aristocracies, have absolutely
the same interests as these, and should all adopt the same
course of conduct, but with more management and
circumspection, as they profess to exist for the general
good alone. Tt should not then be too evident, that all
these regulations, having only the particular interests of
government in view, are repugnant to the general good,
or the real prosperity of the communjty at large....but
enough of this subject.
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1 shall here take no notice of the simple demoeracy,
because, asI have already said, it is but of shortduration,
and cannot be usedin any considerable extent of territory.
I will not then amuse myself with enquiring whether
the tyrannical and shocking measures thought neccssary
for its support are practicable, or if even many of them
are not illusory and contradictory ; but I will pass to the
representative government, which I consider as the
democracy of eulight¢ned reason,

This form of government does not eall for nor need the
constraint of the human mind, the modification of our natu-
ral sentiments, the forcing of our desires, nor the excite-
ment of imaginary passions, rival interests, or scductive
illusions ; it should, on the contrary, allow a free course
to all inclinations which are not depraved, and to every
kind of industry which is not incompatible with good
order and morals : being conformable to nature, it
requires only to be left to act.

It tends to equality, but docs 1ot cstablish it by violent
means, which never has more than a momentary effeet,
never accomplishes the whole purposes sought, and is
besides generally unjust and oppressive ; it confines itself
to the diminution as far as practicable of the inequality
of the mind, by diffusing information, an inequality the
most of all others to be dreaded ; it encourages talent,
by all the members of society possessing an equal and
unrestrained right to exercise their faculties ; and it opens
to all alike the roads to fortune and to honor:

It should take care that great riches accumulated, be
not perpetuated in the same hands, but that wealth be
duly distributed, so as to go into the general mass.
without any violation of the rights of nature; this must
be accomplished without force, and without encouraging
profusion or dissipation, which would be in fact corruption
instcad of oppression. It will be sufficient to prohibit
privileges of primogeniture or exclusive birth right,
entails, powere of redemption of alicnated estates. and
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all titles or privileges, which are only the inventions of
vanity, or of cunning which governs vanity ; tue practice
of demurrer in law, is subversive of right, and incom-
patible with rational government. An equal diswibution
of property among children, a regulation interdicting
vexatious or unnatural wills, the right of divorce upon
rational principles but with rigid precautions; wills and
marriages should be prevented {rom becoming objects of
speculation, which though slow in operation, have a
sure and certain tendency ‘o subvert industry; and
which are too often invited by the vanity of the wealthy
and the avidity of the poor.

It is the interest of this government, that the spirit
of industry, order, and cconomy should prevail in the
nation; but it is not necessary, as was the custom iu
some of the ancient republics, that an account should
be taken of the actions and circumstances of every
individual, nor to constrain any in the choice of their
occupations ; nor to incommode them with sumptuary
laws, which tend to excite discontent, and lead to out-
rages upon property and liberty. It is sufficient, that
no efforts be made: to impede men in their reasenable
pursuits or natural inclinations; that no aliment be
provided for vanity; that pomp and extravagance, be
not encouraged as means of obtaining publie favor; that
rapid fortunes may not be suffcred to be amassed by the
administration of the public treasury ; that an act of
iramous bankruptey, be the same as a decree of ¢ivil
death. By such precautions as these, domestic virtue
will be found in every family, and the public will
maintain a corresponding character; for we often find
in private, those virtues in full exercise, even when
surrounded by external temptations, and in defiance of
the advantages which are too often obtained by renounc-
ing virtue.

For the same reasons, this form of government
requires the general diffusion of the most correet and
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useful knowlege ; information should be promulged con-
stantly, and error exposed and dissipated ; popular and
moral writers should be rewarded, not by engagement,
but by such mecans as may be devised for exciting a
general emulation, without rendering the reward of virtue
a business of intrigue on one hand, or of patronage on the
other; public professorsin the departments of useful sci-
ences....public speakers, exercising representative func-
tions, should be induced to co-operate in this way ; and even
the drama might be so regulated without violating its
freedom, as to render such exhibitions as are repugnant to
social virtue, and the manners suitable to a free state, too
odious to be admitted, and vice never to be represented but
when it should be abhorred: elementary works should
be composed, adapted wholly to the promotion of truth
and virtue ; almanacs and catechisms, moral allegories,
and pamphlets accordant with the spirit of publie virtue,
should be encouraged; reriodical journals should be
instituted, which by multi)lying the means of cnquiry,
should, through the medium of a bold or free criticism,
perform those functions, which under other forms of go-
vernment, arc committed to the inspection of venal
censors, or to indefinite restrictions; these would
establish new shields for truth, and new iuncentives to
genius and virtue. No one should be placed under
any other restraint in the coramunication of his ideas
or opinions, than the contract of moral sentiment, fari
quee sentiat, for it is indisputable, that wherever opinion
is left free with reason only to combat it, truth will
ultimately predominate, since being founded in natural
principles, it requircs no support from remote means,
being always as ready to submit to the discovery of error,
as to sustain the cause of truth.

The only allowable interfercnee with the exercise of
the faculties of the mind, would be such means as would
assure the necessary moderation and deliberation in all
discussions, but especially in the determinations which
may follow.
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The sale of offices should not be suffered under this
form of government, which does not require of Frovi-
dence to create fools, but wise and disinterested citizens ;
there is no class which it can wish to impeverish, because
there is none which it can desire to elevate, and because
neither could be of any use to it by its very nature, the
greater portion of the public functions, are conferred
by the suffrages of the citizens, and the rest by the
enlightened choice of those who had been previously
-elected; almost all the public functions have but a
limited duration, and none should have great emolu-
ments nor permanent privileges attached to them ;
consequently there can be no reason to buy or to sell
them.

Much more might still be said on what these govern-
ments, and those we have lefore spoken of, should or
should not do, relative to legislation; but I shall confine
myself to the objects, which Montesquien has thought
proper to treat of in this book. I have, however, only
left it untouched, that I may more effectually demon-
strate, in contradiction of this great man, that the direct
and violent means which he approves in the establish-
ment of democracies, are not the most efficacious, and
that any government whatever, contrary to nature, must
be bad. I shall follow the same method throughout
this work.
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BOOK VI

CONSEQUENCES OF THE PRINCIPLES OF DIFFERENT
GOYERNMENTS, IN RELATION TO THE SIMPLICITY
OF CIVIL AND CRIMINAL LAWS, THE FORMS OF

JURIDICAL PROCEEDINGS, AND THE APPORTIONMENT
OF PUNISHMENTS.

First degrce of civilization.... DEMocrAcy.. Desporisy

Second degree ..... . v eooe o e ARISTOCRACY under several chicfs.

Third degrec. ..... . REPRESENTATIVE GOVERNMENT, with one
or several chicfs.

Characteristics of the %Ign orance....force.

Oypinioun.. religion,
three forms. Reason....philosophy.

Human vengeance.
Divine vengcanee.

Prevention of crimes.

Motives of pumshment
in the three forms.

SPIRIT OF LAWS, BOOK VI

NOTWITIISTANDING, the great and intercsting
views, indicated by the title of this book, excite our curio-
sity and admiration, we do not find the instruction, which
we had a right to expect in it, because the illustrious
author has not sufficicotly discriminated between civil
and criminal justice. 'We shall endeavor to supply this
defect; but before we commence this particular subjeet,
we must indulge in some general reflections, on the
nature of the governments we have spoken of in the
second book ; for what we have discussed in the third,
fourth, and fifth books, ought to place this subject in a
new light.

The division of governments into different classes,
presents jmportant difficulties, and suggests many new
observations, for it fixes and defines the precise idea we
entertained of each of these governments, and the
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essential character therein recognized. I have already
expressed my opinion, respecting Montesquieu’s division
of them into republican, monarchical, and despotic: I
think it defective on several accounts. However, he is
so much attached to it, as to make it the basis of his
political system'; to it he refers every thing, and subjects
his entire theory to it; which, I am persuaded, very
frequently affects the justness, the connexion, and the
profoundness of his conceptions: I cannot, therefore, be
too exact in explaining my opinion.

In the first place, democracy and aristoeracy are so
essentially different, that they should not be confounded
under a common denomination; and Montesquieu him-
self, is often obliged to diseriminate between them, and
then he has four forms of government, instead of threc ;
when he speaks of the republican, we know not which he
particularly means....here is a first inconvenience.

Next, what is despotism? We have found that it is
only an abuse, and not a kind of government. This
will be found true, if we only consider the use of power;
but if we regard its extent, despotism is the government
of a single person....it is the concentration of all power
in one man....it is that state of society, in which a single
person possesses all the power, and the other members
of society none....it is in fine monarchy, taking the wordin
the extent of its true signification ; on which account we
have observed, that it is the true pure monarchy; that
is to say, unlimited, there being no other true mon-
archy : for whoever describes a monarchy as tempered
or limited, or says that the monarch, though sole chief,
yet is not invested with all the power, or that there are
other powers in the govermmnent besides his, they say
no more than this, that....he is a monarch who is not a
monarch: this denomination of limited monarchy, is
therefore absurd, and should be exploded, as it implies
a contradiction ; and instead of republican, monarehical,
and despotic, we shall have democratic, aristocratic and
monarchical.
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But according to this system, what is to be done with
what has been called the tempered or limited monarchy ?
1t must be taken into vicw also, that this limitation of
the monarchical power, is never in the hands of the
entire body of the nation, for then it would no longer be
a monarchical government, as usually understood, but a
species of representative or delegated government under
a single executive chief, as in the constitution of the
Ubnited States of America, or as in the constitution
formed for ¥France in 1791.

But the power of the monarch or chief, in what is
called a tempered monarchy, is always limited by a small
part of the nation, or by some powerful body or bodies
springing up within the nation ; that is by some small
body forming a party, by some families uniting their
interests, or united by birth, by particular functions, or
by some common interests, distinct from the general
interests of the pcople; now this is precisely what
constitutes an aristocracy, and hence I conclude, that
the monarchy of Montesquieu, is neither more ner less
than an aristocracy under a single chief, and consequently
that his division of governments, well explained, and
properly understood, is reduced to this...simple demo-
cracy....aristocracy with one or several chiefs....and pure
monarchy.

This new manner of considering the social forms, by
cnabling us to discern more distinetly their essential
characters, will suggest to us some imnportant conside-
rations: simple democracy, notwithstanding the eulogium-
of pedantry, is an impracticable order of things; purc
monarchy is ncarly as intolerable ; the one is a govern-
ment of savages, the other of barbarians; ncither can
possibly endure for any censiderable time, being only
the infant state of socicty, and almost necessarily of
every nation just forming.

Indeed ignorant and rude men, cannot be presumed
capable of combining principles eof sociul organization :
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two modes of social action or order only could be cons
ecived by them, either that all should take a part in
common, in the management of their affaivs; or that
they should blindly charge one among them, in whom
they have confidence, with the sole care of them.
The first of these two means, is generally proposed by
those whose restless activity have kept up a spirit of
independence, and the second by those among whom
idleness and love of repose are the predominant passions ;
in this primitive state of man, the influence of climate
is powerful, and generally determines these dispositions ;
we see every society in a rude state, from North Ameri-
ca to Africa, and to the islands of the Pacific Ocean,
under one of these two modes of social organization,
or passing rapidly from onc to the other, according to
circumstances ; for when a horde of savages have elected
a chief to conduct their war, they follow him and obey
him implicitly, and thus simple democracy is transformed
tnto pure monarchy.

But these two oppositc modes of government, seve-
rally produce discontent ; ene by the misconduct of the
chief, the other by that of the citizens ; meanwhile there
arises a4 disparity of talents, wealth, riches, power,
among the members of the social body; and these who
possess this superiority unite with each other, assume
exclusive power, take advantage of the civil and reli-
gious opinions which prevail in the community, and turn
them to their purposes ; if any resistance be made to
the means that arc employed in directing the multi-
tude or restraining the despot. This is the origin of
direct aristocracies every where, whether with onc
chief or without any, and their organization is so slow,
concealed, gradual, and insidious, their progress is so
imperceivable, that they often exist before they are
suspected, and their origin is searcely to be traced, nor
van their rights be defined in any other way than by
their possession and practical operation. Thus all pa
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tions worthy of our attention, are under a government
more or less aristoeratical ; nor has there been any other
government in the world, until this enlightencd time,
when entire nations, renouncing inequality as established,
have united themselves by the means of representatives
freely elected from among their equals, and constituted
the authority of the general will, carefully collected, and
clearly expressed....a representative government.

Let us here take leave of barbarians, since we really
have only two forms of government to compare with
each other....aristocracy and representation, and their
several modifications: our enquiry will thus be more
simplified, and produce more determinate conclusions.

Returning to the particular olject of this book, we
shall commenee with the consideration of those laws,
which are denominated civil.

Montesquieu remarks, that Iaws arc more complieated
in what he calls monarchy, than in what he calls despo-
tism ; he pretends that this proceeds from the principle
of honor in the citizens of a monarchy, where that
sentiment is held in greater estimation and commands
more reverence; of coursc we must take this for grant-
ed, since he appears not to perceive this to be another
advantage of his favoritec monarchy; content with the
assumption which he makes, hc passes over the heads
of democracy and avistoeracy, without examination.
But there appears to me, another manner of considering
this subject; and in the first place, there can be no
doubt that the simplicity of the civil laws, is in itself a
matter of great importance; but it is also certain, that
this advantage becomes more diffieult of attainment, in
proportion as the society advances from the first stage
upwards ; for as the social relations become more nume-
rous and delicate, the laws governing them, necessarily
become more complicated.

But it must be observed, that the civil laws in a
pure monarchy, are generally very simple, for another
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reason, beeause these men are not counted as of any
more consideration than cattle: and, although Montes-
quieu does not say so, the same effeet is perceptible in
the democraey, notwithstanding the respeet that is there
professed for men and their rights ; this is necessarily
so in both cases, nor nced we seek for the cause in fear
or in virtue, which he gives as principles to those two
forms of government ; the real reason is, that they arc
the two conditions peculiar to society in a rude state.

For the contrary recason, these laws are inevitably
more complicated in the several forms of aristecracy,
whieh govern eivilized nations, only that we must re-
mark, with Montesquieu, that the aristocracy under a
single chief, is still more subject than the others to the
inconvenience, not because it possesses honor for a
principle, but because it requires a greater variety of
gradations among the different classes of citizens, of
which one of the conditions is not to be subject to the
samé rules, nor judged by the same tribunals ; because
the same monarch may easily govern provinees, in which
the established laws are different; and, in fine, becausc
he may have an interest in maintaining divisions among
his subjects, the better to keep them in obedience, by
means of each other.

Let us add, in closing this article, that as the repre-
sentative government cannot subsist, without the equality
and union of the citizens, it is that form of all others,
among civilized nations, which should most desire simpli-
city and conformity in its civil laws, and should constantly
labor, as much as the nature of things admits, to render
them simple and consistent with the spirit of the govern-
ment.

Respecting the form of judicial preceeding, it appeary
to me, that in every government, the sovereign, whether
it be the people, monarch, or senate, should never decide
on the interests of private individuals, either by him-
sclf or by his ministers, nor by speceial commissions, but
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by judges previously appointed for the purpose ; and
their decisions should in all cases, be founded on the
preeise text of the law : this last condition, however,
does not secm to e in any manner, to prevent cither
the admission into courts of these actions which lawyers
call cx bona fide, nor the judges from giving dccisions
in equity, when the laws arc not sufficiendy explicit or
applicable.

The criminal laws should be as simple as possible,
and under every form of government, Judgments lite-
rally cnforced. The wmore respect which govern-
ments entertain for the rights of men, the more
cireumspect but liberal the form of proceeding should
be in receiving the defence of the accused. These
two points are so clear as not to furnish matter for
diseussion.  Various important questions relative to the
use of jurics, might be treated of in this place; but
Montesquicn does not even mention them. I confine
myself bavely to saying that this institution appears to
me more worthy of praise under the politicul than under
the judicial head ; that is to say, I am not sati-fied, {hat
trial by jury is always a very certain and efficacious
means of ensuring exact justicc: nevertheless it i
certainly a powerful check upon the tyranny of those
who have the appointment of judges ; and a certain means
of accustoming men to pay attention to theiv rights, and
of witnessing the injustice which may be done to their
equals.

This consideration proves that the institution of jurics
is proper in a government in proportion as its principles
are compatible with liberty, the love of justice, and =
general coneern ip public affairs.

It is an excellent institution, under any formn of
government, that offences shall be prosceuted by (he
public, and not by particular individuals. To provide
such punishments for erimes as will prevent their
vepetition, shouldbe the (rue objectof corrective justice:
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hut no one should be permitted to employ the public arm
to subserve individual passions, for this would not be
Jjustice, but private vengeance....and that is despotism in its
essence.

With regard to the severity of punishments, the first
question that presents itself is. whether society has the
right to take away the life of one of its members.
Montesquien has said nothing pertinent on this question,
probably because he conceived his plan was always to
state facts, but never to discuss rights. Although
disposed to be serupulously exact in follewing him, I
think it unnecessary here to attempt the vindieation of
capital punishments against the reproaches of injustice,
which have been heaped upon it, by men respectable for
their motives and intelligencc. 'This severe and afflicting
measure, ought not te have too odions a charaeter
attached to it, so long as cirsumsiances render it neces-
sary. I acknowlege then, that socicty possesses the
right of previously announcing, that it will punish with
death, any person who shall commit a crime, the
consequences of which appear sufficient to endanger
the existence of society. Such persons as ave unwilling
to submit to the consequences of such established laws,
should renounce the society which adopts it, before
they render themselves liable thereto ; they should
always have full liberty so to do. on this and on all
other occasions, withont which right there is no law
universally just; since there is not one, which has been
freely adopted with the previous knowlege and eonsent
of the interested : with such a condition, the institution
of the punishment of death appears to me as just in
itself, as th:-t of any other punishment, '

This admission dees not imply, that the culprit is
obliged in conscience to give up his life because the
law requires his death, or to renounce self defence,
because the law attacks him; those who profess sueh
sentiments, are as extravagant as those who deny society
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the right of punishing with death are in theirs: Dboth
have but an imperfect idea of criminal justice. When
the social body announces that it will punish such an
action, in such a manner, it thenceforth declares itself
in 2 statc of war on such a point, with whoever may
commit the action; but the eriminal has not on that
account, lost the right of personal defence ; as no animated
being, can be deprived of that, he is only reduced to his
individual force ; and the social power, which on every
other occasion would have protected him, is here arrayed
against him.

It remains only to cxamine, how far this power may
be cxercised against crimes, so as to effectually prevent
them : in this respect, the excellent observation of Mon-
tesquieu, cannot be too much admired, that in proportion
as the government is animated by the spirit of liberty,
the morc mild will the punishments be: and what he
says on the incfficacy of barbarous, or even of ecruel
punishments, and the unhappy effects which they have
had in multiplying, insicad of diminishing crimes, be-
causc thcy render manners atrocious. and sentiments
ferocious, are equally descrving of admiration. The
necessity of punishment, he properly observes, is jn
proportion to the magnitude of the erime, or the temp-
tation to comnmit it; and it should be a particular object
of the law, that the guilty should never cscape with
impunity ; for it is the certainty of punishment, which
most effectualy deters from the commission of crimes;
and it should never be forgotien, that the only reasonable
motive for inflicting punishment, and the only justifiable
cause, is not because the evil is thereby supposed to be
repaired, for that i> impossible ; nor for the gratification
of hatred, for that would be promoting vice. and sub-
stituting blind passion for justice, but simply..the
prevention of evil alone.

These reflections, shew the absurdity of the law of
retaliation. which gives justice the appearance of savage
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vengeance: we are therefore astonished, to find in our
illustrious author, a particular chapter on this law of
savages, and not to find the illustrations which it called
for. There are moments, in which the greatest genius
appears to doze; Montesquieu furnishes us with an
example, in the chapter following, where he approves of
dishonoring innocent men, for the erimes of their fathers,
or of their children. 'The same observations would
apply to chapter XVIII. where after these words....
¢s Qur forefathers, the Germans, seldom admitted of
¢ any but pecuniary punishments :” he adds....«« Warlike
¢ and fice men, think their blood should never be spilt
¢ but with sword in hand :* nor does he perecive, that if
the savages of the forest of Hessia, whomn he so much
extols, no one knowe why, had neves secepted pecuniary
composition for an assassination, he would have said
with more reason....* These fierce and generous mepn,
< estimated the blood of their kindred so highly, that the
¢ life of an offender only, could atone for the offence: for
¢ they would have despised making a shameful traffic of
¢ their blood.” This profound thinker is often mistaken,
and, like Tacitus, appears to be teo great an admirer of’
barbarous nations and their institutions.
Notwithstanding these trivial faults, he cannot be
more admired, than he merits: I eannot, however, but
reproach him again in this book, for not expressing
himsclf with more indignation against the use of torture
and confiseation, though he disapproves of both. Itis
certain that the power of pardoning is at least necessary,
so long as the punishment of death is continued ; for
while the fallibility of human judges is exposed to impo-
sition, or to be influenced through their passions to
violate justice irreparably, there should be some preven-
tative mecans; and this is the more indispensible, sinee it
is allowed by the common consent of mankind, that

laws themselves are at best very imperfect.
I cannot discover upon what prineiple it is, that Mon-

fesquicu says..¢ Clemeney is the destructive attribute
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of the monarch.” In republics, where wirlue is the
basis of every thing, clemenecy is less necessary. Nor
do his reflections on this subject please me more. In
governments where liberty is held in regard, great
precautions should be taken, that the power of pardon
be not rendered detrimental, and that it shall not become
a privilege to certain persons, or classes, for the perpe-
tration of orimes with impunity, as too often happens
in monarchies; an exception which Helvetius makes to
Montesquieu with great reason.
Let us pass to anvther subjeet,
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BOOK VI

CONSEQUENCES 0y THE DIFFERENT PRINCIPLES OF
THE THREE FORMS OF GOYERNMENT, RELATIVE TO
SUMPTUARY LAWS, TO LUXURY, AND TO THE CON-
DITION OF WOMEN,

The effect of luxury, is the employment of industry, in a useless and hurtfui
mannet, SPIRIT OF LAWS, BOOK VII,

I REGRET the necessity of being so frequently oppo-
sed to the opinions of a man whom I respect ; but this
necessity has been the cause of the present undertaking,
and it is this opposition to opinions, which I deem
erroneous, and consequently injurious, which I conceive
will constitute the usefulness of my work ; consequently,
my determinations are already made, and I have resolved
not to avoid the danger of a collision with a writer so
justly celebrated, but to advance my opinions with the
boldness of conscious truth, leaving it to the reader to
form his own judgment upon the several subjects.

Helvetius, with reason, reproaches Montesquieu, for
not having clearly defined luxury ; and consequently for
treating the subject in a vague and unsatisfactory man-
ner: it therefore becomes necessary in the first place,
to determine with precision, the signification of the
term luxury, so much abused. Luxury, properly consists
in expenditures, which are non-productive, whatever
the expenditures may be: as a proof that the nature of
the expence is not involved in the question, a jeweller
way employ one hundred thousand dellars in cutting
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diamond and fabricating other jewels, without any act
of luxury on his part, because he calculates on disposing
of them with a profit; but if a man purchases a snuff
box or aring for fifty eagles, for his personal use, this
to him is a luxurious expenditure. A farmer, a jockey,
a waggoner, may keep two hundred horses, without any
act of luxury, because they are the tools of their trade;
but if an idle person keeps two horses for no purpose but
riding for his pleasure, this is luxury. Ifan owner of a
mine or a manufactory, causes a steam engine to be con-
structed for use, this is an expenditure of economy ; but
if a person fond of gardening, should cause a stecam
engine to be erected, merely for the purpose of watering
his garden, this would be a luxurious expenditure: no
man expends mr~=e on fashionable apparel than a taylor,
but the luxury is not with him, but with those who wear
them.

Without multiplying examples, we may perceive that
what really constitutes luxurious cxpenditures, is their
unprofitable nature: . however, as we cannot provide
for our wants, nor procure any enjoyments, but by expen-
ditures, from which no profits in kind are derived ; and
as we must subsist, and even obtain enjoyments to a
ceMain extent, which is in truth the object of all our
labors, of seciety itself, and of all its institutions, those
expences only can be considered luxurious, which are
neither necessary nor profitable ; otherwisc consumption
and lusury would be confounded and mistaken for the
same thing.

But absolute necessity has no very definite limits; it
is susceptible of extension and restrietion; it varies
according to climate, season, strength, age, and even
according to educated habits, which are a second nature.
A man placed in a severe climate, in a sterile district,
or who is either sickly or old, is subjected to a greater
portion of wants, than a young Indian in good health
who can go almost naked, lie down under apalm Lree
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and nourish himself with its fruit. In the same climate,
the objects of real necessity are more extensive, when
You refer to a man brought up in ease, who has had little
occasion to exercise his bodily strength, and has exer-
cised his intellectual faculties a great deal, than for one
who has been brought up in poverty and passed his youth
in the exercise of some laborious trade.

There is, moreover, among a civilized people, a sort
of conventional necessity, which, though much exagge-
rated, is not imaginary, but founded on reason: it is
in fact of the same nature as the expenditure of a
workman for the tools necessary to his trade, for they
belong to the profession exercised. The long and warm
garment of studious persons, would not suit a herdsman,
u hunter, a waggoner, or an artisan, - these it would
be a luxury and inconvenience ; in the same manner as
the cuiras of the ancient soldier, or the pompous
costume of the tragic actor would be to the lawyer.
A man whose vocation requires of him to receive a
great many people, and cannot go to see them, must be
better lodged than the one who can traverse the town;
he whose business obliges him to become acquainted
with a great many people, to see them, hear them,
spcak to them, and act with or for them, should be
enablcd to receive them in his houso, and consequently
be at more expence than a man without connexions.
This is the situation of many public officers. Even a
person who does not exercise any public function, but
whose fortune is ample, should expend more liberally
and give greater activity to consumption, in order that
he may not, however benevolent, be reputed parsimo-
nious, or too sclfish; Dbecause it is a matter of real
necessity, for every man to possess the esteem that
Jjustly belongs to him, and particularly when it does not
mislead him to do what is unjust; such expences are
only an employment of means, in a manner somewhat
less useful than they might have been. I am aware to
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what extent vanity, which desires to appear what it is
pot; and rapacity, which takes possession of what does
not belong to it; have often abused considerations like
these to color their excesses: but it is nevertheless
true, that the empire of necessity has not any very
certain bounds, and that luxury, properly so called, only
commences where necessity terminates.

The essential character of luxury, is expenditures
which are neither necessary nor productive: which is
suffieient to shew the absurdity of those who pretend
that the encrease of luxury enriches a nation: it is as
if a merchant were advised to encrease his household
expences, in order to render his affairs more prosperous ;
such expentoapvpgght be indeed a sign, though a very
uncertain sign, of his wealth, but it could in no manner
be the means of enriching him. It must be evident,
that a tradesman by reducing the expences of his busi-
ness, obtuins a greater profit, if the same quantity of
merchandize equally good be produced; yet it is said
that the more a nation expends, the more opulent it
must be: this is most preposterous. But it is said, that
luxury encourages commerce and industry, by causing
money to circulate rapidly: does it not rather change
the wholesome current of circulation, and render it less
useful, without at all augmenting it. Let us make a
calculation.

My property consists of land, and I have besides a
sum of an hundred thousand dollars arising from the
produce of those lands. This sum is certainly the
product of the labor and skill of those who superin-
tended my farms, who raised produce equal to that
value, over and above the expences of their own
subsistence and all their workmen, and the just profit
of each; certainly this amount produced from the
estate is not the fruit of expence, but of economy;
for if the farmers and their assistants, had consumed as
much as they had produced, nothing would have acerued
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to me: the same might be said, if the same amount
had been produced by commerce, manufactures, or any
other useful employment in society; and had it been
expended as it accrued, nothing necessarily ecould have
remained.

I now employ this sum in useless expenditures, and
consume it all on myself; I have scattered it abroad;
ithas passed through numerous hands, who have worked
for me; several people have been supported therewith,
and this is the amount of the expenditure, for their work
is thrown away and nothing remains ; it produced me
some temporary satisfaction of the same nature, as if
the people had been employed in amusing me with fire-
works or other spectacles: if, on t&x.dmﬁ'ary, I had
employed this sum in useful objects, the money would
have been no doubt eeattercd abroad also, and a like
number of men supported from it, but their work would
have produced something of permanent utility. The
improvement of the soil would ensure a more considera-
ble revenue in future ; a house built would receive a
tenant; a road opened, a bridge constructed, would
encrease the value of the adjoining lands, and open
new sources of intercourse, consumption, and commerce,
which, by a fair interest, would produce advantage to
me, or to the public. Merchandize bought or fabri-
eated, not fo. my consumption, but for sale, or even
distributed to the indigent, would either produce a profit
to me, or aid to sustait many who might otherwise
have perished through want. This is an exact compari-
son of the two methods of expending.

If we should suppose, that instead of employing my
money in one of those ways, I have lent it, the operation
is only indireet, it is not changed ; it only requires to be
known, how the person who has borrowed employs it,
and what use I make of the interest accruing therefrom,
and according to that use, it will produce one of the two
effects which we have treated of. It is exactly the same
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in effect, as if I had bought with my hundred thousand
dollars, more ground, producing a certain additional
revenue.

If we suppose again, that instead of employing or
lending my capital, I bave buried it, this is the only case
wherein it can be supposed that it would have been
better had I expended it even fruitlessly, because then
some one might have profited by my extravagance.

But here I must observe, first : that this is not a rational
course of conduct, but direct folly; and the more so
because it affects most the person who aets so absurdly ;
and it is a course evidently such as can have no influence
on the rich generally, nor is it so often met with in
countries where the spirit of economy prevails, as in those
where luxury predominates; for the productive nature
of capital, and the manner of employing it, is there better
known.

Secondly : this folly, of so little importance as scarcely
to merit our attention, is yet less hurtful than is generally
imagined ; for it is not goods that are buried but precious
metals, and the merchandize which procured it, has
been carried into the general consumption, and fulfilled
its purposes in society: it is therefore only a quantity of
bullion that has been withdrawn from general use; and
if it were possible for the quantity to be perceptible, the
result would only be....that what remains in circulation
would possess a proportionately greater value, and repre-
sent more of merchandize and the products of industry;
and consequently their use would be the same. If any
inconvenience could arise from this incident, it would be
in relation to foreign commerce, for foreigners might
then obtain the products of the country at a lower price,
and yet the country would be compensated, in some
measure, by the advantage arising to its manufacturers,
in enabling them to sell at a lower price than the manu-
facturers of other countries, which is well understood to
be a great principle of superiority in political economy ;
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and this superiority, nations rich in metals cannot
counterbalance but by greater skill in fabricating, and
greater talents in speculations ; capacities which they
sometimes possess, not because they are rich, but because
such qualifications belong to the long established habits
of the nation, and have enriched it: but this is pursuing
ultimate conscquences to an extreme which they ecan
never reach.

Consequently, I think it may be concluded that luxury
relative to cconomy, is always an evil, a continual cause
of misery and wcakness ; it constantly debilitates by the
excessive consumption of some, and the destruction of the
produce of lahor and industry of others; and these effects
are so powerful, though not often understood, that so soon
as it ceases for a short space in a country where there is
little activity, there is directly perecived an enercase of
riches and strength really prodigious.

‘What is here deduced from reason, history sustains by
facts: Holland was capable of efforts almost incredible,
when her admirals lived like sailors, and when all her
citizens were employed in enriching or defending the
statc, and in raising tulips and collecting pictures: all
subsequent political and commercial events have tended
towards its deeay : it has preserved the spirit of economy,
and yet possesses considerable riches, in a country where
other people could scareely live,

Now let us suppose Amsterdam (o be the residence of
a splendid and magnificent court, its ships exchanged
for embroidered garments, and its magazines converted
into assembly rooms ; in a few years it would scarcely
be able to defend itself against the irruptions of the sea.
When was it that England, notwithstanding all her misfor-
tunes and faults, made the most prodigious efforts....Was
it under Cromwell or Charles IL.? I am sensible that
moral causes have a greater effect, than economical
calculations: but these moral causes only augment
resources, by directing all our efforts towards solid
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objects ; which is the reason, that treasures are not
wanting, either to the state or individuals, for great
undertakings, because they have not bcen employed
uselessly.

From what eause is it that the United States of
America, in their agriculture, industry, commerce,
wealth, population, have doubled in less than twenty-
five years: it is because, they produce more than they
consume. That- their position is favorable, and their
productions immense, I agree ; but if their consumption
were greater than their production, they would impover-
ish themselves, thay would languish, and become as
miserable as the Spaniards, notwithstanding all the
advantages they possess.

Let us resort to astill more striking cxample : France,
under its old government, was not so miserable as it
has been represented by many Frenchmen ; nevertheless,
it was far from flourishing ; its population and agriculture
were not retrograding, but remained apparently station-
ary; and if in any particular circumstance the French
made some progress, it was less than several neighboring
nations, and consequently not in proportion with the
progress of general information: it had no credit, and
was constantly in need of funds to defray useful expences ;
its financial resources were inadequate to the common
charges of government, still less to support any great
external efforts ; and notwithstanding the genius, numy
bers, and aotivity of its people, the fertility and extent
of its soil, and the advantages of a long peace, its rank
among its rivals was sustainced with difficulty, and had
ceased to be respected by foreign nations.

The French revolution commenced, and the nation
suffered every evil of which society is suseeptible ; it was
torn to pieces by wars, alternately civil and foreign: seve-
ral of its provinces were laid waste, and their towns
destroyed by flames; every village and hamlet pillaged
by lawless banditti or military commissarics ; its external
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commerce was annihilated ; its fleets wholly destroyed,
though subsequently partially recovered; the colonies,
which were held to be essential to its prosperity, were
torn from it ; and with the additional aggravation thatall
the men and treasure expended in establishing and
conquering them were lost irretrieveably; its specie
had disappeared with the emigrants. By the enor-
mous creation of paper money, at a period of inter-
nal famine France maintained fourteen armies on
her frontiers; yet with all these calamities combined,
it is now well known that its population and agri-
culture have augmented ronciderably in a few years,
and now (2806), without any change in her favor in
relation to external commeree, to which so much impor-
tance had been generally attended ; without having had a
single moment of peace to recruit its losses, France at
this moment supplies immense funds from taxes, expends
vast sums in public works, and can accomplish all this
without borrowing; such is her power on the conti-
nent of Europe, that nothing can resist it ; and were it
not for the British navy, France might subdue the
universe. To what causes are we to attribute these
extraordinary effects ? The change of a single eir-
cumstance in the state of society, has been competent to
effect it all.

Under the ancient order of things, the greater part of
the useful labor of the inhabitants of France, was
employed every year in producing the wealth, which
eonstituted the immense revenue of the court, and all
the opulent classes of society ; the revenues of the state
were almost wholly consumed in luxurious expenditures,
that is to say, in supporting a very large proportion of
the population, whose labor produces really nothing
beyond the gratification of a few individuals. At once
this whole system disappeared, and when order was
again resumed, almost all these revenues entered into
different channels, part into the hands of the new
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vernment, part into the hands of the laboring classes ;
the same number of people have been nourished, but
their labor has been employed on objects of general
usefulness or necessity ; and the product has been found,
besides fulfilling all these purposes, competent to defend
the state against external attacks, and to encrease its
internal productions. ?

Ought we to be surprized at tliese consequences, when
we reflect, that for a considerable space of time, as a
necessary consequence of the general commotion and
distress, there was not in France scarcely a single idle
citizen, nor one employed on any labor that was net
useful ? Those who had previously been employed in
building coaches, were now occupied in comstructing
artillery carriages ; those who before had wrought in em-
broidery and lace, now made linens and coarser
clothing ; those who had ornamented sumptuous palaces,
tilled the earth, or toiled in the barn; and even those
who during times of peace enjoyed every luxury, were
under the necessity of becoming useful in order to subsist.
"This is the secret, which unfolds the resources of a nation
in a great crisis; when every thing becomes useful;
when even things before useless and unnoticed, are turned
to general advantage : these are the causes which
astonish us, only because, from their simplicity, we over-
look them,

And thus by a very simple analysis, we discaver the
emptiness of college declamation on the frugality, so-
briety, detestation of pomp, and all those democratical
virtues df poor and agricultural nations, which furnish
so many themes for those who can comprehend neither
cause nor effect. It is not because those nations are

7 The suppression of feodal rights and clerical tythes, part of which
remained to the farmer, and part went to the coffers of the state, has tended
very much to encrease the industry of the agricuiturist, and enable government
to dispense with various vexatious taxes; and these formed but a small propap<
tionof the revenues of the class that consumed without usefuluess.
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poor or ignorant that they are powerful, but because
nothing is lost of the natural strength which they pos-
sess. A man who owns an hundred dollars and expends
them well, is possessed of more means than one who
wastes a thousand at the gaming table; now supposing
the like to be practised in a rich and enlightened nation,
the same effects will be produced as in the French,
which have exceeded all that Rome cver accomplished,
because they have overcome more formidable and
potent obstacles. If Germany, for example, should
only for four years, relinquish the revenue now expended
in sustaining the pomp of mnumerous courts of petty
princes and rich ubbies, to the laborious and frugal
classes, we should soon be sensible whata powerful nation
it is competent to become. If, on the contrary, we sup-
pose that the ancient order of things were to be entirely
re-established in France, we should seon perceive, not-
withstanding the great increase of territory...languor
in the midst of resources....misery surrounding riches....
weakness in full possession of all the means of becoming
powerful,

But it will be objeoted to me, that 1 attribute only to
the distribution of labor and riches, the effects of a
multitude of moral cayses of the greatest energy: I do
not pretend to deny the existence of such caunses, since,
with all rational men, I confess their existence, nay more
shall undertake to explain their operation: I admit
that the enthusiasm of liberty which prevailed within,
and the apprehension of menaced desolation from witheut,
the indignation which was universally excited azainst
domestic injustice and oppression, and the still greater
exccration against unprovoked and premeditated aggres-
sions from abroad, were by themsclves sufficient to have
cffccted great changes in France: but it must be
admitted that those changes have only furnished the
passions with so many means of succcss, and that even
the many crrors and acts of horror into which the
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violence of the crisis plunged them, the effect has
been to produce greater energy and a better employment
of their faculties and resources. 1'he good of human
society consists in the proper application of labor, the
evil in its loss; by which is implied. that when men are
occupied in providing for their wants, they are satisfied ;
but when time is wasted without utility the effect is
suffering: I blush at the idea that there chould be any
occasion to demonstrate a truth so self-evident ; but we
must not lose sight of the extent of its consequences,
which are very great.

An entire work might be composed on the subject of
luxury, and if well executed would be very useful, for itis
a subject which has never been properly investigated : we
might shew that luxury ov a taste for useless expenecs, is
to a certain extent only the effect of a natural disposition
in man to seck continually for new cnjoyments, when he
possesses the means, and the power of habit which
renders it neccssary (o his happiness that he should
continue to posscss the same enjoyments, even when it
becomes difficult to procuve them; consequently that
luxury inevitably follows industry, the progress of which
nevertheless it retards, and the riches which it tends te
destroy. For the same reason, when a nation has fallen
from its greatness, cither by the spirit of luxury or any
other cause, the nation may survive the prosperity whence
its greatness had been derived, but in such circumstances
as to render the return of a like prosperity impossible,
unless some violent convulsion produces new impulses
of the human faculties, which leading naturally to self-
preservation, effects a complete regeneration of society.
It is the same with respect to individuals.

From these principles it ought to be shewn, that in
the opposite situation, when a nation first takes its place
in civilized socicty, the progress of «its industry ard
information, should be greater than that of luxury, in
order that its prosperity may be durable. Tt i perhaps.
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principally to an attention to this principle, that the
great rise of the Prussian monarchy, under its seeond
and third kings, should be attributed : an example which
cannot but embarrass those who pretend that luxury is
so necessary to a monarchy. It is a due attention to this
principle, which, in my opinion, will ensure the duration
and prosperity of the United States ; and it is rea-
sonable to believe, that any meglect or disregard of the
advantages to be derived from the acceleration of inter-
pal industry, in a greater measure than the progress
of luxury, might render imperfect, if not destroy that
prosperity and frustrate the ends of civilization.

The kinds of luxury which are most pernicious, might
be pointed out to notice : unskilfulness in the manufac-
ture of useful things, may be considered as a pernicious
luxury, because it occasions a great waste of valuable
time and labor: the principal, and almost only source
of luxury, properly so called, that is great fortunes, should
be explained, for it would be scarccly possible, if there
existed only moderate fortunes: idleness itself, in this
case, would hardly appear, which is a kind of luxury,
since if it be not an useless waste of time, it is the sup-
pression of productive labor.® The branches of industry,
which rapidly produce great fortunes, are, therefore,
subject to an inconveniency, which strongly counterbalan-
ces their advantages : it is not those, which a nation just
forming, should desire to see flourishing. Maritime
commerce is of this description: agriculture, on the
contrary, is preferable, its productions are slow and
limited. Industry, properly so called, as manufactures
of utility and necessity, are without danger, and very
advantageous; their profits arc not excessive, success

8 The anly idle persons who may be approved of, are those whooceupy their
time in study, and particularly in the study of roan : these only are specified,
and for good reasons ; they shew how far others are admissable, and they are
not those pho have the strongest claim.
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and permanence are difficult, requiring great practical
knowlege, besides other estimable qualifications, and
producing the happiest effects. A capacity for fabricat-
ing objects of the first necessity, is particularily to be
desired in a nation. It is not because the manufacture
of objects of luxury may be used in the country that
produces them, that they are advantageous, but because
such productions are like the religion of the court of
Rome, of which it was said, it is not calculated for home
consumption, but for foreign exportation : but it must be
admitted, that there is some danger of our becoming
intoxicated with the liquor which we preserve for the
gratification of our friends.

All these things, and many others, should be explained
in such a work, and which do not properly belong to
my subjeet, nor can I be expected heve to give a history
of luxury : all thatis required of me, is to define it, and
point out its influence on the wealth of nations; which
I believe I have done.

Luxury is then a great evil, in relation to economy,
and still greater in a moral point of view, whieh is at all
times, the most important of all the interests of men,
and especially when the inclination for sup¢.rfluous ex-
pence, the principal source of which is the vanity that
excites and nourishes it, is in question : it renders the
mind frivolous and affects the soundness of the un-
derstanding ; it produces disorderly manners, which
occasions many vices, extravagance, and distraction in
families ; it easily seduces women to depravity, and men
to covetousness, and leads both to disregard delicacy
and probity, and to forsake every gencrous and tender
sentiment ; in short it enervates the soul by debasing
the mind, and it produces these sad effeets, not only on
such as enjoy it, but also on all who are subservient to,
or who from sccing and desiring, learn to admire it.

Notwithstanding these dreadful consequences, we must
agree with Montesquieu, thal luxuryisparl icularly prope:
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for monarchies...and that il is necessary to such go-
zernments ; that is to say, to aristocracies under a single
chief':....but it is not for the cause he assigns, in order
to animate circulation, or that the poor class may ohtain
part of the riches of the opulent elass: for we have
seen that in whatever manner these expend their income,
they always support the samc number of people; the
difference being, that in the one case they pay for
useful labors, in the other for useless. If the expences
of luxury should be carried so far as to require the sale
of real property to support it, circulation is not thereby
increased, because the purchaser might have employed
his money in some more active manner. But this is con-
trary to the principle established by Montesquieu himself
in the preceding book, in which he with reason'makes it
a neccssary condition to the duration of a meonarehy,
that therc shall be cstablished perpetuity of illustrious
families.

If then, as must be admitted, the monareh is interesied
in encouraging aund favoring luxury, it is beeause it is
nceessary for him to cxcite vanity, to inspirc a great
respect for external splendor ; to render the mind
frivolous and light, in order to divert it from serious
occupation ; to keep up the sentiment of rivalry among
different classes of society ; to make all sensible of (e
necessity of moncy ; and to ruin those of his subjcets,
whosc enormous wealth might render their power or
influence dangerous. Without doubt, the monarch is
often under the neeessity of vepairving the disordered
affairs of distinguished familics, whom it is nceessary he
should support by pecuniary sacrifices; but with the
power which they procure him, he acquires the means
of procuring yvet greater resources, at the expence of
others.  Such is the policy of a moaarchy, as we hawe
already scen: we shall only add, by way of contrast, the
representative government, of which we have also
explained the nature and principles. This goverpment
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can have no motive for cncouraging the natural weak-
ness of man in superfluous expences, but quite the
opposite interest, and consequently it is never ecal-
led upon to sacrifice part of the strength of society,
for the purpose of governing it quietly. It is not
necessary to enterinto any more details on this subjeet.

Should those governments, whose interest it is to
oppose the progress of luxury, have rccourse to sump-
tuary laws? I nced not here repeat, that sumptuary
laws, are always an abuse of authority, an attempt
against property, and can never accomplish their objeet.
{ shall only observe, that they arc uscless, when the
spirit of vanity is not continnally excited by all the
institutions of the country ; when the misery and ignorance
of the lower class are not so great, as to produce in them
a stupid reverence for pomp ; when the means of acquir-
ing great fortunes with rapidity are rare; when such
fortunes, after being acquired, are promptly dispersed
by an equal distribution, to heirs of both sexes; when,
in short, every thing gives to the mind another divection,
and inspires a taste for rational enjoyments; when, in a
word, society is happily regulated, or which is the same
thing. happy from the absence of unnecessary regulation.

These are the truec means of preventing luxury; all
other measures are only miserable expedients. I am
very mich surprized thata man. like Montesquieu, should
carry these expedients so far, that in order to reconcile
the pretended moderation whivh he has made the principle
of his aristoeracy, with what he assumes as the interest
of the people, he approves of the nobles at Venice
expending their riches on courtesans ; and applauds the
republics of Greece, who cxpended their treasure in
dramatic exhibitions and concerts of music ; aud that he
cven discovers, that sumptuary laws are cligible in
China, because the women there arc prolifiec. Fortu-
nately he concludes, that the least important should be
destroyed, which if true, does not agree with the
principle from which it originates.
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‘Women are beasts of burden among savages, domestic
animals among barbarians, alternately tyrants and vie-
tims among people addicted to vanity and frivolity : it
is only ina country where liberty and reason predominate,
that they are the happy companions of husbands of their
choice, and the respectable mothers of tender families
raised by their care. Neither the Samnites® nor the
Sunnites marriages, nor the dances of the Spartans, could
produce a like effect. It is inconceivable, where every
thing was so preposterous and repugnant to nature, that
the silliness of these fooleries has not been perceived,
any more than the horrible nature of the domestic
tribunals of the Romans. Women are no more destined
to command or to serve than men; in either station,
their smiles are not those of virtue or happiness, and
we may safely affirm, that the principle is uniform and
universal.

9 Voltuire has remarked, in his Commentaries on the Spirit of Laws, that the
bistory of those singular marriages is extracted from Stobaeus, and that Stobaus
speaks of the Sunnites, a people of Scythiz, and not of the Samnites.. .2
natter of little importance
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BOOK VIIL

OF THE CORRUPTION OF THE PRINCIPLE IN EACH oF
THE THREE FOBMS OF GOVERNMENT.

—

The proper extent of a state, is where it possesses a sufficient power with the
best possible limits; the sea is the best boundary of all.

SPIRIT OF LAWS, BOOKX II.

NO baok of the Spirit of Laws more clearly proves
ihe erroneous classification of governments, adopted by
Montesquieu, than this; and how injurious the systematie
use of it has been to the profoundness and extent of his
ideas; for by attributing to each exclusively as its only
principle, a sentiment which is more or less common to
them all, he tortures from them a reason for every thing
that is done by or happens to them.

Indeed the first circumstance that strikes us in his
eighth book is, that while he announces but three kinds
of gevernment, he commences by distinguishing four
kinds in substance, materially different from each other;
and he concludes by uniting two kinds under the denomi-
nation of republican; which have no manner of reference
to the extent of territory....which is the topic discussed.

Seeing then that no human institution is exempt from
defects, are we to look to him to inform us which are
the views inherent and peculiar to each of the social
forms, and to instruct us in the means proper for
amending them? Not at all! in consequence of his
systematic arrangement, he is taken up with abstractions ;
governments are not yet noticed; their prineiples alone
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being taken into consideration ; and what does he inform
us concerning thosc principles?

The principles of democracy, he says, are corrupted not
only when the spirit of equality islost, but also when every
one desires to be equal to the one that is entrusted with
the public authority : the second idea in this scntence he
explains by many cxamples and arguments, which,
however true, have no relation to the democratic virtue
which he has in another place characterised as the
abnegation of ourscloes, more than any other political
principle : but is there any society that ean subsist when
every one conunands and no one obeys?

He tells us that aristocracy is corrupted, wchen the
power of the nobles becomes arbitrary, and when they do
not observe the laws: undoubtedly these excesses are
contrary to that moderation, which he elsewhere assumes,
as the supposed principle of this government; but what
government is there. whose principles would not be cor-
rupted in principle and in fact, when it has become
arbitrary, or when the laws are disregarded.

The article on monarchy is nearly the same, only in
other terms: he says that the principle of monarehy
is corrupted, when the prince destroys the prerogatives
of bodics who enjoy certain rights, such as the privi-
lIeges of towns or covporations; when he takes from
one body their established funetions, and transfers them
arbitrarily to others ; when he follows his inclinations
more than the public interests ; when he becomes
cruel ; when under his countenance, a person may at
the same time be covered with infamy and invested
with dignity : certainly such diserdcers are pernicious to
society, but there is not one of them, exeepting only tlie
last, which has any dircet refercnce to honor, and even
that is as detestable and lamentable under every other
form of government, as under a monarchy.

Of the despotic government he tells us....other govern-
ments perish beeause particular aceidents violate the
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principle thereof ; this perishes by its internal viee, when
some accidental cause does not prevent its prineiple
from becoming corrupted ; that is to say, that it cannot
maintain itself, unless some circumstance compels it
to follow some order, or te admit of some regulation.
I believe this to be true: it is certain that the despotic
government, any more than another, canuot subsist, il
there be not some kind of order established ; but it must
be remarked, that it is rather preposterous to consider
the corruption of fear, as an orderly establishment : and
after all, I must yet ask what information we derive
{rom all that is said in this book ?

I may conclude, from the quotations which I have
made, that little information is to be drawn from Mon-
tesquieu’s reflections, on the manner in which, according
to him, the three or four assumed principles of govern-
ment are weakened or destroyed ; I shall take no more
notice thereof : but I must take the liberty of combating,
or at least discussing, an assertion which is the result
of all these ideas. He pretends that it is the natural
property of small states (o be governed by republies :
those of' a moderate extent to be subjected to a mon-
arch: those of extensive regions to be ruled by a despot :
that to preserve the principles of the esablished govern-
ment, the extent of the state should notbe changed ; and
that states change their spirit, as their territorics are
diminished or augmented: this last assertion, I think,
is subject to many objections.

I shall in the first place, repeat an observation which
I have already more than once made : the word repubdlic,
is here very cquivocal. It is equally applicable to two
governments possessing no similitude, excepting their
being without a single chicf, and which differ very cssen-
tially in relation to the ohject in question. It is true,
that democracy ean only exist in a small compass, or
within a single town ; and even strictly takenm, it is
impracticable every where for any length of time; as
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we have already said, it is the infant state of society :
but for the aristocracy under several chiefs, to which he
gives the name of republic, I can see nothing that pre-
vents it from governing as great an extent of territory,
as the aristocracy under a single chief, called monarehy ;
and the Roman republic is a sufficient evidence of its
possibility.

I cannot coneeive, how Montesquieu could have advan-
eed, chapter XIX. that despotism....that is pure monarchy,
is necessary for ruling a great empire effectually, after
having said previously, that this government exists only
by renouncing its principles ; which is a contradiction.

This authorises me again to repeat my assertion, that
despotism, like democracy, is a state of society yet
unformed, and that these two defective orders of things,
both impracticable for any considerable length of time,
do not merit our attention. There remains then only
aristocracy under several chiefs, and aristocracy under
one, or monarchy, which both may equally take place in
all states, from the smallest to the largest; with this
difference, however, that the last, besides the expences
and sacrifices, which the maintenance and prerogatives
of the higher class or privileged bodies cost the nation,
it is also required of the governed to defray the expences
of a court, which is a necessary part of its establishment :
so that really, in order to be competent thereto, the state
should have a certain degree of extent, or at least of riches,
honor, moderation, or any other fantastical idea adopted at
random : to answer every question without rendering it
any more comprehensible, is not the object to be taken
here into consideration, but calculations and possibilities ;
a king could not subsist upon the income arising from a
small number of men, not very industrious, and conse-
quently not very rich: for as the amiable and profound
Lafontaine says....d king is not supported by a few. There
is more philosophy and sound politics in these words,
than in many systems.
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The representative government, with one or several
chiefs, which I have always placed in opposition to
aristocracy and its several forms, as being that form
proper for a third degree of civilization, has, like it, the
property of being applicable to all political societies from
the smallest to the greatest. It even has the advantage
in a greater degree, for by its nature it is less expensive
to the governed, and to the support of administration it
does not add sacrifices still more burthensome resulting
from the privileges of some men; consequently it can
subsist more easily in small states; beside joining the
physical power of its executive, to the moral power of
each of the members of the legislature, deriving their
authority from every part of the state, it is better calcu-
lated to execute the laws over a vast extent of territory ;
consequently it can better maintain order in a large
state. It only being required that the legislative power
be not placed in opposition to the executive power, as it
often happens in aristocracies under a single chief, that
the privileged classes oppose their chief, and there are
many means by which they can cffectit: but this is not
the subject of our present consideration.

This is, I believe, all that ean be said on the exient
of territory of a political society ; considering it only in
relation to the power of government, as Montesquieu
has done; but it seems to me that this subject- may be
investigated under other points of view, overlooked by
him, but which afford occasion for many useful obser-
vations,

First: in whatever manner a state be governed, it
should have a certain extent: if it be very small, the
citizens may assemble in a few days, and confer with
cach other, and bring about a revolution in a week; so
that considering the versatility of the minds of men, and
their great sensibility to present evil, it would never bhe
secure from sudden changes, and could not caleulate
with certainty on the permanent enjoyment of liberty,
tranquillity, or happiness.
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A state should also be possessed of sufficient power: if
100 weak, it caonot enjoy a true and secure independence ;
it holds only a precarious existence, dependant en the
jealousy of its more powerful neighbors, suffers from
all their quarrcls, or falls a vietim to their reconciliation ;
their influence is exercised even in the state against its
interests, and it often ends by being consolidated with
its most powerful neighbor; or what is yet worse, of
being left with the shadow of an existence, without
possessing the real power of governing itself according to
its best intercsts: it is governed by the policy and
interests of its neighboring states; so that itis subject to
be overthrown, not only by revelutions within itself, but
by those which take place elscwhere. .

Genoa, Venice, and all the small states of Italy, and
all those of Germany, notwithstunding their confederacy ;
Geneva, though united in the Helvetic confederation, are
»0 many proofs of these truths; Swisserland, and even
Iolland, pessessed of greater power, are yet more
striking examples. It was said, and believed too long,
without due reflection, that the one was sufficiently
defended by its mountains, the other by its dykes,
and both by the patriotism of their inhabitants. But
what can such feeble obstacles, cven united with zcal,
without intellectual or pecuniary resources, accomplish
against a nation possessed of both, or the power to
bring them forth? Experience has proved, that their
existence wasto be attributed to the reciprocal deferefee
of great neighboring states for each other; for they
were invaded, as soon as one of the powers ceased to
feel that deference. I know of ne more humiliating or
miserable condition, than that of the citizens of a fecble
state.

On the contrary, the political body should not excced
certain proportions: it is not the too great extent of
territory in itself, that appears an inconvenience. In
the refinement of modern societies, relations are so much
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multiplied, eommunications so easy ; printing particu-
larly facilitates so much the promulgation of laws, the
transmission of orders, instructions, and cven opinions,
and jo return with the same case, the reception of infor-
mation on the state of affairs in all directions, the instant
communication of intelligence, even of the capacitics
and interests of individuals, that it bccomes no more
difficult to govern a great nation than a small provinee,
and the distance appears to me a very small obstacle, to
the proper exercise of a necessary power or authority.
I even think that great cxtent of territory, is an ineal-
culable advantage, for neither internal troubles nor
cxternal aggression, can impede the political machine,
because the evil cannot arise in every place, at the same
time ; there always remains some sound part, whencc
succor may bc obtained for the assailed part. But it
is important, that the cxtent of a statc be sueh as not to
contain within itself, people differing too much ia man-
ners. charaeter, and particularly language, or which may
have particular or opposite interests.  “U'his is the princi-
pal eonsideration which should set bounds to the territory
of a nation.

There is vet another consideration worthy of onr
attention : itis essential to the happiness of the inhabi-
tants of a country, that the frontiers be susceptible of an
casy defenee ; that the limits be not subject o dispute,
and so circumstaneed as not to, intercept the outlets of
productive industry, or the course which tlie <pirit of
commeree naturally takes; for these reasons natural
limits are to be preferred. not those imaginary lines
which are to be found only on maps.

The sca, therefore, is. of all natural limifs, the Dbest;
and has also a property admirable and peculiar to itsclf,
that is, the naval power which defends it, employs few
men; those men are useful in promoting the public pros-
perity ; and another advantage. they ean never in a hody
take part in civil disorders, nor alavin interior liberty:
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conseqyently the advantages of an island for happiness
and liberty are very great. This is so true, that if we
suppose the surface of the globe divided into islands of
a proper extent and distance from each other, it would
be covered by rich and industriens nations, who would
not stand in need of any land armies, eonsequently ruled
by moderate governments only. Having the most con-
venient communication among themselves, and scarcely
any ability to hurt each ether without affecting their
reciprocal relations, their differences would soon cease by
means of their mutual dependence and wants. If, on the
contrary, we suppose the earth without sea, nations would
then be without commerce, always in arms, in eonstant
fear of neighboring nations, ignorant of others, and living
under military governments: the sea is one obstacle to
all kind of evil, and a means of numerous advantages.

After the sea, the best natural boundary is the tops of
the highest mountains, taking for the line of demarcation
some stream whose waters runr from the summit of the
points most elevated, and consequently the most inae-
cessible. This boundary is also very good on aceount of
its exactness, and of the difficulty of communication from
one declevity to another. In general, social relations
and communications are established by following the
course of the waters; and although they may require
land forces to defend them, they do not need so many as
in level countries, for to defend them it is sufficient to
occupy the defiles formed by the principal branches of
the great chain.

But when there are neither seas nor mountaians, large
rivers may answer, commencing where they have
obtained 2 considerable size, and continuing to the sea,
but large rivers only; for if the rivers should flow inte
others, not in the territory, they would be as so many
arterics cut, through which there is no circulation, and
‘which may often paralize a great extent of country;
besides small rivers are not considerable enouglh, at least



OF THE SPIRIT OF LAWS. &1

m part of their course, to become effective barriers
against attacks; even large rivers are not boundaries
sufficiently exact, for their course frequently changes
and ocecasion many disputes; they are at best insecure
defences, an enterprizing enemy heing elways able to
cross them ; in short they are better adapted by their
nature for uniting than separating those who inhabit
their banks; but there are situations in which the rivers
must be made use of for defence: in all cases a political
society should, for its own happiness, adopt natural limits
and never pass them.

The degree of power, nccessary for its defence,
depends much on the power of its neighbors, to which it
must have a relation : this naturally leads us to the
subject of the following book.
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BOOK IX.

OF LAWS BRELATIVE TO THE DEFENSIVE FORCE.

From confederation, there results less strength, than intimate union, bu?
it is better than entire separation, SPIRIT OF LAWS, BOOK IX.

THE title of this book, seems to announce that
we shall here meet with the theory of laws, relative to
the organizationof the armed force, and the duties which
citizens owe to the statc for its defence: this is not
the subjeet that occupics the attention of Montesquicu ;
he speaks only of the political measures, which a state
should take to securc iiself against the attacks of its
neighbors....hut we only follow him.

Prepossessed by the idea, that a republic, whether
democratic or aristocratic, can exist only as a small
state, he ean devise no other mcans for iis defence,
than an union with others; in this view, he extols the
advantages of a confederated constitution, which appcars
o him the best invention possible, for prescrving liberty,
internally and externally. It is certainly better for a
weak state, to unite itself with several, by an alliance,
or a confederation which is the closest kind of allianee,
than depend on itself; but if all these united, should
form but one, they would certainly be stronger: new
this can be perfeetly accomplished by a representative
government.

The confederative system answers in America, becasue
they have no formidable neighbors: but if' the republie
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of France had adopted this form, as was once proposed
there, it is doubtful whether it could have resisted all
Europe, as it did by remaijning one and indivisible : it
is a gencral rule reccived, thata nation gains in strength,
by uniting with several others ; but would it not become
yet more powerful, by an incorporation with them; and
does it not lose by subdividing itself into several parts,
however closcly united ?

Kt might be more plausibly maintained, that confede-
rations render the usurpation of the sovereign power,
more difficult than a consolidated government ; never-
theless, it did not prevent Holland from subjection to
the house of Orange. ¥t is true, it was principally
Joveign in fluence. thatrendered the stadtholder hereditary
and all powerful : but this topic belongs to a considera-
tion of the inconvenicncies to which weak states are
exposed.

Another advantage of confederation, whicly appears
to me incontestible, but of which Montesquien say«
nothing, is the more cqual distribution of information.
and the perfeetion of administration, by causing a hind
of local patriotism, independently of the gencral oune.
and that the collective legislature will combine a better
knowlege of the local interests of their small states.

Notwithstanding these excellent qualities, eonfedera.
tions, particularly among the ancients, musi be considered
as mere essays or experimeuts, of men who had not yet
conceived true ideas of a representative system, and
who sought to ensure, at the same time, by the confede-
rative medinm, liberty, tranquillity. and power, which
unquestionably ean be united by that form of government
alone: if Montesquicu had hnown it, I dare say he
would agree with me.

He with reason observes, that a confederation should
be composed of states nearly of the same strength, and
governed nearly by the same principles. The want of
these two conditions, aceounts fov the weakness of the
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Germanic body ; and the opposition of the aristocratical
principles of Bern and Friburg, to the democratical
principles of the small cantons, has often been most
pernicious to the Helvetic confederation, particularily
of late years,

He also remarks with no less accuracy, that small
monarchies are less adapted for forming confederations
than small republies: the reason is very evident. The
effect of a confederation, is to constitute a general au-
thority, superior to the particular authority of each
statc, and consequently kings, attempting to confederate,
must cease either to be sovercigns or confcderates. This
is the case in Germany, where the petty princes have
only the appearance of sovereignty, and the great
sovereigns only the appearance of confederates, If our
author had made this reflection, it would have proved
his position better than the precedent of the Capancan
laws he quotcs, which are of littlc importance and not
conclusive.

I must here express my surprize, at the number of
facts....minute, problematical, and ill dctailed, which
Montesquieu quotes from authors little respected, and
of countries little known, as proofs of his reasonings
and principles ; for the most part, he wanders from the
question, instead of throwing light on it; which to me
has always been disagreeable. In the present case, he
is so much attached to his proposition of a republic not
being able to govern a great extent of’ territory, without
a confederacy, that he cites the Roman rcpublic as an
example of a confederation! I will not pretend to ques-
tion the erudition of so learned a man, I shall only say....
he does not quote his anthorities.

It is true, that at different times, and in different forms,
the Romans incorporated the people whom they had
conquered, with them ; but this cannot be called a real
confederation ; and if a state ever had the character of
unity. it was a republic residing in a single town, which
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for that reason, was called the head or capital of the
universe....caput orbis.

After having spoken of confederations, as the only
means of defence in republics, Montesquien says, that
the means of despotic states, consist in laying waste
their frontiers, and surrounding themselves with de-
serts ; and that monarchies protect themselves by the
erection of strong military works. Thus exclusively
attributing these several means, to each specific form
of government, is carrying the spirit of system too far:
hut I shall offer no further observations on this part
of the subject, nor on the rest of the book, for I can
perceive no instruction that can be derived fromit: I
shall only notice this fine sentence: ¢ The spirit of
monarchy, is war and aggrandizement; the spirit of
republicanism, is peace and moderation.” Montesquieu
repeats the same sentiments in several places. Is this
then lavishing praises on a government of one ,...But let
us pass to the next hook.
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BOOK X.

OF LAWS RELATIVE TO THE OFFENSIVE FORCRL.

The perfection of the laws of nations, would be their confederation. ‘Lhe
right of war flous fiom the mght of defence, and the right of conguest
from that of war. SPIRIT OF LAWS, BOOK X,

UNDER this title, the right of making war, and of
conquest, are treated of, and the use which may be made
of the armed foree, and the means of its establishment.

The right which an association of men possess to make
war, is founded on the same principle as that of the
right of self-defence in every rational being, and eompre-
hends the person and the interests of the man; for it
is with the sole view of defending them with less
difficulty and more effect, that he has united in socicty
with other men, and that he has exchanged his right of
personal defence, for that of assuring the common aid
of society upon an cmergency.

Nations, as they respect cach other, stand in precisely
the same relations as savages, who, belonging to no
nation, and being bound by no social obligations among
themselves, have no tribunal to which they can apply
for redress, no public power of which to claim protection,
and consequently each, so cireumstanced, must submit
or make usc of his individual strength in self-defence.

These uncivilized men, however, in order not to he
continually exposed to passions, that may lead them to
tear cach other to picees like ferocious beasts, would
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at last be obliged to resort to some means, however
imperfect, of mutually understanding each other, and
of rendering explanations when any variance should
arise, without which their quarrels must last for ever;
they must agree, by some sort of convention among
themselves, to leave ecach other unmolested, and they
must rely to a certain extent, on the pledge or promise
that shall have been made to them, although no really
sufficient gnarantee be given.

Nations act in the same manner. The mest brutal
employ negociators, heralds, or ambassadors, who are
treated with respect, who make treaties, and exchange
hostages. The more civilized go so far as to set bounds
to the fury of the passions, while they last. They allow
the dead to be buried, the wounded to be taken care of,
and the exchange of prisoners, instead of devouring them,
or excrcising a ferocious vengeance over each other.
They usually deem it a duty not to violate a peace without
provocation, and not without seeking an explanation of
such provecation ; and they deem it necessary to make a
public declaration, that the explanation offered is not
sufficient. All these particulars are comprised in the
received usages of every people, and form a kind of law
recognized as such among civilized nations ; which indeed
require some coercive authority to prevent their infrae-
tion, * but which nevertheless compese what is called
the law of nations....jus gentium.

This state of things causes nations to vise from that
absolute condition of self-dependence, which we have
described, and form rude socicties; like the savages,
who, through mutual confidence, ov nceessity for de-
fence, have united in a horde, without having been able
to organize a public power competent to securc the

10 ‘This is the true reason why the laws of nations ave not positive, though
they are founded on the cternal laws of nature Sce the definition of the werd
Law in the first beok
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rights of each of them. In a society already in this
state, the best system of conduct is founded in probity
united with prudence; because by a disereet management
of the means of self-defence, that confidence which is
necessary, is secured by the sentiments of attachment
and good will, which this course begets. This is what
may be said in favor of the observance of the laws of
nations; it is the only sanction ef which it is at present
susceptible.

It may appear invidious to civilized nations, to assimi-
Iate their relations to each other, with individuals in a
rude and unformed society: it is, mo doubt, a great
advance to have abandoned the state of self-dependence,
and to have reached that point at which society is
organized and somewhat more perfect, by the establish-
ment of social duties and rights; it is only requisite
further to establish among themselves, a common tribu-
nal, and a power sufficient to enforce its dccisions, such
as takes place in the interior of a confederation, among
the members of the confederacy ; such as takes place in
a society, among thc members who compose it.

This third state, in ecivilization, has always appearcd
impossible and chimerical ; however, it is probably less
dificult, than the first, or the two first preceding it.
When we reflect what time and pains it required, for
men, in their primitive state, to form a language, so as
to be well understood; to succced in obtaining mutual
confidence enough for forming small commnunitics, and
then larger socicties ; how much was required to render
these societies more generous to cach other than feroci-
ous animals ; to entertain among each other some moral
communications and relations. It appears much less
difficult to conceive their moral relations producing a ra-
tional organization, and assuming the true character of
social velations. There certainly was a time when it
appeared much more difficult to form a confederate
republic, than it is now to establish a real social compact
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among several great nations ; and there is a greater differ-
ence between the original state of man and the Achgan
league, than between the actual state of Europe and the
confederation of all its parts. The greatest obstacles
arise from the momarchies, of which its governments are
composed, they not being so well adapted as republies
for such a purpose, for reasons assigned in the preceding
book. But why insist upon such a project being possible
at present? And why should it be declared for ever
impossible? There are more thiogs possible than we
may imagine ; expericnce proves it daily. T.et time act,
and let us not be too eager to realizc dreams, any more
than to combat or damp the hopes of well meaning men.

I am sorry that Montesquieu, in touching the subject
of the right of nations to make war, has rot cxplained
the fundamental ideas of the »ight of war, which might
have afforded much useful information. But we ought
to thank him, at least for having vejected the absurdities
of all the older writers on this subjeet, and for having
explicitly declared, that the right of making war has no
other foundation than that of the necessity of self-defence ;
that armns should never be taken up to gratify self-love,
or ideas of dignity, much less for what has been called
the glory or the vanity of a prince.

From the right of making war flows the right of
conquest. A government, by uniting all ora partof the
territory of a conquered people, secures to itsell’ a
superiority, reaps advantage from its success, diminishes
the power of its enemy, and ensures a future tranquillity.
Savage nations do not possess the means of accomplishing
the end of war, and establishing peace ; this is one of the
misfortunes of their condition ; consequently their wars
are cruel and without any limits; and when there have
been any examples of bad faith on cither side, there is no
certainty of peé.ce bat in the destruetion of one or the
other of the contending parties.

Conquest, thercfore, though preferable to this dreadful
exivemity. is an infraction of the natwral vights of man,
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to choose the society of which he may please to become 2
member, unless the conqueror shall leave the inhabitants
of the conquered country at full liberty to emigrate, as
the citizens of every state should have a rightto do when
they think it proper. But as it respects a conquered peo-
ple, some precautions may be allowed with them, as
annexing some conditions to the liberty of emigration, for
a certain time, or according to circumstances, which may
prevent a repewal of war: these principles respecting
war established, conquest may become perfectly just, if
the eance of the war has been just.

T'we questions arisc: when and for what end should
conquest be made...and after peace, how should the
conquered countries be treated ? Montesquieu explains at
large what relates to these two points, in the interests of
cach of the governments which he has distinguished.
He even explains how a nation should conduct itself when
it wholly occupies and establishes itself in a country
which it has econquered, as the Tartars in China, and the
Franks in Gaul.

I shall reject this last supposition, because it is a con-
tinuation of the state of warfare, and remains so until
the conquered have been expelled, o1 the two nations are
blcnded the one into the other by consent or force; con-
scquently this does not apply to the establishment of u
state of peace: moreover, this supposition can only take
place with a barbarous nation, or a peeple in a very
imperfect state of socicty : now I shall confine myself to
civilized nations.

For this last rcason, I shall say nething ef states purely
democratic or despotic, noticing only those which are
governed by an aristocracy under onc or scveral chiefk,
and a representative democracy.

These governments, as we have scen, are alike adap-
ed to rule over a lurge or a small territory; conse-
quently, this consideration cannot make them fear nor
desire an encrease of territury 3 but the convenicnee of
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mawral boundaries, appears to me a question of an
important nature; and I repeat, that a nation should
neglect nothing (o procure the best possible boundaries,
and when obtained should never pass them: therefore so
long asa nation has not obtained this end, it should add to
its territory, all the countries it can acquire in peace ; but
if it has attained thereto, and the necessity of providing
for future security obliges it to take from its enemy all or
part of his territory, it should cede the superfluous acquisi-
tion to some otherstate, theaugmentation of whose power
isits interest, or form out of it one or several independent
states, to which it may give a government similar to its
own; taking care that their power shall be such as to
preserve itself from disquietude, while it shall be sufficient
for their own defence, and save the protecting state from
the necessity of being continually required to protect
them, or be the means or pretence of new wars.

Respecting the conduct to be held towards the inhabi-
tants of a conquercd countvy of which pessession is
retained, I think with Montesquieu, that....like the different.
kinds of aristocracy, which are not established in exact
Jjustice, nor on any principles ahsolutely fixed....the object
of the conquering government should be to employ such
means as are best adapted to gain the affection and assure
the attachment of the new subjects, and to treat them
more favorably than they had been previously treated.
But the representative government bemng founded on
invariable equity and moral justice, can render the
acquired people no other nor greater advantages than
its own citizens already possess, aud this being as much
as can be coveted or obtained under any circumstances, is
well adapted to gratify those who acquire such equal
rights, especially if they had not possessed any rights
before.

I must here notice the justice of Montesquieu’s reflec-
tion, that a people often gain a great deal by being
conquered: and I must add. that this i particularhy
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true, of those whose fortune it is to be conquered by a
representative government, for they thereby gain both
liberty and economy, whether they become a part of the
social body by which they are conquered, or are formed
into a new state, governed Dy the same principles of
virtue and justice. To be thus conquered, is in truth
more like a rescue from bondage, than a subjection ;
and this is what renders the representative form of
government formidable to all others; for whenever
another form of government is at variance with a repre-
sentative government, the people under the other form
have in fact, a common interest in the prosperity of a
government founded on human rights and justice. This
is the reason why the great acquisitions of the French,
in their republican period, were so easily incorporated
with it, notwithstanding the repugnance of their civil
and religious prejudices: and the same will happen with
Louisiana and the United States of America, though the
intrigues of Europcan statesmen may vainly attempt to
prevent it.

If France had made as much use as she might of
those immense advantages over hor assailants, and not
descrted equal principles, after fixing her boundaries by
natural limits, such as were reasonable and convenient, it
would very soon have been surrounded by states like itself,
and which, serving as barriers, would bave secured its
tranquillity and liberty for ever.

Before leaving this subject, we must notice the
profound reflection of Montesquieu, that a republic de-
sirous of remaining free, should have no subjects ; this
observation is particularly applicable to a representative
government, consequently it should have no possessions
beyond sca, subject to laws made in the parent country.
It might be very useful for her to form colonies, to afford
room for superfluous population, or to procure com-
modious and amicable intercourse, in countries well
adapted to maintain advantageous commerce, but they
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should be emancipated, as soon as they are found com-
petent to exist by themselves, or become a part of the
confederation upon common ferms with the rest of the
society, that is when their population gives them a rea-
sonable title thereto. We have said enough of war and
its consequences, let us pass to other objects.
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BOOK XI.

OF THE LAWS WHICH ESTABLISH PUBLIC LIBERTY,
IN RELATION TO THE CONSTITUTION.

The problem of the distibution of the power of a society, 5o as to be most
favorable to Liberty, canuot be solved so long as too much power 1s given to u
angle man. SPIRIT OF LAWS, BOOK XI.

T have thought propier to divide my commentary on this book,
into two chafiters. The first alone bears directly ufion the
work of Montesquieu ; the second only flows out of the first :
but Montcsquiew has not gone so far into the subject in his
engrury.

CHAYPY. L

{s THE PROBLEM SOLVED, AS TO THE BEST MEANS OF
DISTRIBUTING THE POWER OF SOCIETY, §0 AS TO BE
MOST FAVORABLE TO LIBERTY?

IN this book, the title of which does not present an
idea sufficiently distinet, the degree of liberty which may
be enjoyed under each constitution of government is
examined; that is to say....the effects produced on the
liberties of the citizens by the laws forming the constitu-
tion of the state. Such laws are those only which regulate
the distribution of political power ; for the constitution of a
society is nothing more than the collection of rules deter-
mining the nature, extent, and limits, of the authorities
ruling it ; so that when these rules are to be united into a
«<ingle body of laws, serving as the bond of the political
edifice, the first precaution to be taken, is not to admit
any thing irreconcilable with the objects proposed to be



OF THE SPIRIT OF LAWS. 95

secured ; without which preeaution it is not exaectly a
constitution, but an expedient, calculated for a greaterora
less considerable portion of the general body of the nation.

To know what influence the organization of society
has on the liberty or its members, we should perfectly
understand what is meant by liberty. The word liberty,
like all others intended to express abstract ideas of a
very general nature, is often taken in a multitude of
different acceptations, which are so many particular
parts of its comprehensive signification ; thus we say,
a man has become free, when he has finished an enter-
prize, in which he had been wholly occupied ; whenhe has
given up a slavish office ; when he has renounced a station,
which imposed responsible duties on him; when he has
broken the yoke of certain passions, er connexions, which
kept him in subjection; when he has eseaped from a
prison; when he has withdrawn himself from the do-
minions of a tyrannical government: we likewise say,
the liberty of thinking, speaking, acting, writing; that
his speech, respiration, and all his movements are free,
when nothing constrains him in these respects: then
all these particular faculties of liberty are ranged into
elasses, forming different groups according to their seve-
ral natures; such as physieal, moral, natural, civil, and
political liberty ; whence it happens, that when forming
a general idea of liberty, every one composes it of that
kind of liberty, to which he attaches the greatest impor-
tanee, of a freedom from thosc eonstraint> against which
he is the most prejudiced, and which appear to him the
most insupportable ; some make it to consist in virtue,
in indifference, or in & kind of impassibility, like these
stoics who pretended that their sages remained free.
even when in chains ; others place it in society ; others
in competency and ease, or in a state unconnected with
and independent of any social tics ; others again pretend,
that to be firee is to live under certain forms of govern-
ment. or generally undev one that is moderate and enlight-
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ened. All these opinions are just, according to the
sense in which liberty is understood; but in none is it
seen in all its forms, nor is its proper charaeter embra-
ced in any of their definitions. Let us examine what
these different kinds of liberty possess in common, and
in what they severally resemble each other; for itis in
this way only we can approach the general ideas, ab-
stracted from all the particular ideas which are compre-
bended therein.

If we consider it attentively, we shall perceive that one
property common to all descriptions of liberty, is that it
procures for the individual enjoying it, the exercise of
his will in a greater extent than if deprived of that
enjoyment ; therefore, the idea of liberty, in its most
abstract form, as well as in its greatest extent, is nothing
more than the idea of the power to do that which the
mind wills ; and in general, to be free is to be enabled to
do what we please.

Hence we perceive that liberty is applicable only to
beings endowed with will : and when we say of water that
it runs more freely when the obstacles opposed to its
passage are taken away, or that a wheel turns more
freely when the friction retarding it is diminished ; it is
by comparison we express ourselves, because we pre-
suppose that the water inclines or possesses a quality
which disposes it to run, and the wheel a like disposition to
turn; or that such is the necessary effect in given circum-
stances.

For the same reason, this question so much debated....
£3 our will free? should never be uryzed, for it is an abuse of
terms ; liberty only relates to the will when formed, and not
before the will exists: what has given rise to an cnquiry
of this kind is, that on particular oceasions the motives
acting upon us are so powerful, that they determine us
immediately to will one thing in preference to or
rather than another, and then it. is said, we will irre-
sistably or are necessitated to will; while in other
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circumstances, the motives not being so strong, ot
acting with less impulsion, leave us the power of delibe-
ration, to reflect on and weigh them in our minds; in
this state, we think we possess the power either to resist
or to obey those impulses, and to take one determination
in preference to another, solely because we will it ; but
this is an illusion, for however weak a motive may be,
it necessarily determines our will, unless it be balanced
by a more powerful motive, and then this is as necessa-
rily determined as the other would have been, if alone;
we will or we do not will, but we cannot will to will ;
and if we could, there would yet be an antecedent cause
of this will, and this cause would be beyond the range
of the will, as are all those which cause it; and therefore
we must conclude that liberty exists only after the will,
and in consequence of its unrestrained exercise; or that
liberty is no mere than the power of executing the will.
I ask the reader’s pardon, for this metaphysieal discussion
on the nature of liberty, but it will soon be perceived,
that it is neither inappropriate nor useless. It is impos-
sible to speak intelligibly on the interests of men without
a previous and due understanding of their faculties ; if
there be any thing more materially deficient than
another, in the writings of the great man on which I
comment, it is particularly in this preliminary study, and
we may perceive how vague the ideas are which he presents
to us of liberty, although he had devoted threc chapters
to that particular subject. We have made nearly the
same exceptions to his idea of the word law, in the first
book.

Liberty, in the most general acceptation of the word, is
nothing else than the power of executing the will, and
accomplishing our desires; now the nature of every being
endowed with will, is such that this faculty of willing
causes his happiness or unhappiness; he is happy when
his de sires are accomplished, and unhappy when they
arc not; and happiness or misery are proportioned in
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him according to the degree of his gratification or
disappointinent, It follows that his liberty and happiness
ave the same thing. He would always be completely
happy if he had always the power of esecuting his will,
and the degree of his happiness is always proportionate
to the degree of his power.

This remark explainus why men, even without sus-
pecting it, arc all so passionately fond of liberty ; for
they could not be otherwise, since whenever there exist«
a desire, under whatever name it may appear, the
possibility of accomplishing that desire is implied, and
willed or wished ; it is always the possession of a portion
of power, or the removal of some constraint, which
constitutes a certain portion of happiness. The excla-
mation....¢¢ O if' I could!” comprehends the desive of ae-
complishing all our wishes; every wish would be gratified
if we could effect it by willing it: all powerful, or what
is the same thing, entire liberty, is inseparable from perfect
happiness.

This remark conducts us farther, and explains to us
why men have formed to themselves different ideas of
liberty, according to their different ideas of happiness.
They must always have attached the idea of liberty in
an eminent degree, to the power of doing what they please,
and of which satisfaction is the attribute. NMontesquieu,
in hiis second chapter, appears to be astonished that many
people should entertain false idcas of liberty, making it
consist in things foreign to their solid interests, or at
least not essential thereto; but he should have first
considered that men have often placed their happiness
and satisfaction in the enjoyment of unimportant or even
hurtful things: the first fault committed, the second
follows as a consequence. A Russian in the time of
Peter the great, placed his greatest interest in his long
beard, which was in faet of no use, oran incumbrance, or
very ridiculous. The native of Poland was passionately
attached to his liberum veto, which was the great source
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af affliction to his country. Both Russians and Poles
would have deemed themselves subjected to the greatest
tyranny, if obliged to part with cither; and their sub-
jection was certainly great, when they were deprived
thereof, for their strongest desires were frustrated,
Montesquieu answers himself' by adding this remarkable
phrasc....«* In fine. every onc has called that government
¢¢ frec, which was most conformable to his inclinations ;*
which is unquestionably true, it could not be otherwise,
and each has so expressed himsclf reasonably, because
every one is truly free when all his wishes are gratified,

and we cannot be free in any other manner.
From this last observation ilows many consequences;

the first which presents itself is....that a nation should be
considered truly free as long as it continues satisfied
with its government, even if'in its nature the government
should be Tess conformable to the principles of liberty
than another which displeases him. It is often mentioned
that Solon said....s I haee not gizen to the Atheniuns, the
< best possible laws that they could reecive,”....that is, the
best they were worthy of. I do not believe that Solen
said so; such contemptuous boasting would have been
very ill placed iu the mouth of one who had adapted
his laws so injudiciously to the character of the nation,
that they did not last his life time. But I belicve he
did say....«« I have given them the best lazos they would
receive.” This might have been true, and justifies him
under the circumstances of his wunt of sueccess; and it
necessarily must have been so, beeause as he did not im-
pose his laws by force, he was neeessiated to give them
as they would be received ; now the Athenians, in adopting
such imperfect laws, were certainly ill advised ; but they
were very free; while in modern times a great part of
France, in receiving their constitution of the year three,
(1795) however frce it might be in its form, were really
slaves, since it was established in opposition to their will ;
henee we may conclude, that iustitutions ean be amclio-
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rated only in proportion to the increase of information
among the people at large, and even those which are the
best absolutely are not always so relatively; for the
better they are, the more they are opposed to false
ideas,and if they are disagreeable to too great a number,
they cannot be maintained without using forcible means,
after which there could be no more liberty, no more
happiness, no more security; this may serve as an
apology for many institutions bad in themselves, which
may have been at one period well adapted to the circum-
stances in which they existed, but furnishes no argument,
for our preserving them when they are found to be
pernicious....and it may also serve to explain the causes
of f1ilure of many good institutions, and will not prevent
us from adopting them at a more favorable time.

The second consequence of the observation which we
have made above is, that the government under which
the greatest liberty is enjoyed, whatever may be its
form, is that which governs the best, for in it the
greatest number of people are the happicst; and when
we are as happy as we can be, our desires are accom-
plished as much as possible.  If the most despotic prince
should administer public affairs in a perfect manner, we
should enjoy the greatest possible happiness under his
rule, which is the same thing as liberty. It is not then
the form of government in itself, that is so important ;
it would indeed be a very weak argument in its favor,
that it was in form more agrecable to reason, because
it is not mere speculation or theory, which constitute
the happiness of mankir in socicty, but practical good
and Dbeneficial results; Hr it coneerns individuals who
possess the faculties of lite, and are sensible of good and
evil, not ideal or abstract beings. Those, who in the
political convulsions of our times, said....« X do not care
¢ about being free, all I desire is to be happy,” uttered
a senliment contradictory in itself....being both verv
sensible and very insignificant : sensible, in as much 4%
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bappiness is the only object worthy of our attention;
fnsignificant, in as much as happiness is really true
liberty. For the same reason, those enthusiasts, who
said that happiness is not to be taken into consideration,
when liberty is in question, are guilty of the same absur-
dity ; for if happiness could be separated from liberty, it
should without hesitation be preferred: but we are not
happy when we are not free, for certainly suffering is not
doing as we wish. The only circumstance, therefore,
which renders any one social organization preferable to
another, is its being better adapted to render the mem-
bers of society happy; and if in general it be desired,
that the social constitution should leave to the people a
great facility to make known their wishes, it is then
more probable that under a government which sccures
this power, they are governed as they desire.

Let us examine, with Montesquieu, which are the
principal conditions to be fulfilled in order to accomplish
this end; and like him, let us only oceupy ourselves on
the question generally, without respect to any local or
particular conjuncture.

This justly celebrated philosopher has remarked, in the
first place, that public functions may be reduced to threc
principles: that of making laws....that of conducting
internal and external affairs. according to the intention of
the laws....and, that of passing judgment on private or
civil differences, as well as on aceusations of private and
public offences: that is to say, in other words....that
social action is comprised in willing, execuling, and
Judging.

Then it may be easily perceived that these three great
functions, or even two of them, could not be united in the
same person or persons, without the greatestdangerto the
rest of the citizens ; for if the same man, or body of men,
wereat the same timelauthorised to will and to execute, the
single person or the body of wen, would be too powerful
forany to interpose orform a judgment, and consequently
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would be obliged to submit. If the one only who made
the law also judged, it is probable that he would soon
rule the one entrusted with the execution of the law;
and in short, this last person who executes, being always
the most to be feared, on account of the physical force
entrusted to him ; if he should be invested with the
function of judging, there can be no doubt that he would
soon so arrange the means of authority, that the legislating
power must enact such laws only as he should please.

These dangers are too palpable to attach any merit
to their discovery ; the great difficulty appears to be,
how to devise the means of avoiding them. Montesquieu
spares himscif the trouble of such an enquiry, by per-
suading himself that they are already found: he even
blames Harrington for occupying himself with the subject.
¢ We may say of him,” says Montesquieu, ¢ that he
¢ has only sought liberty, after stumbfing upon it with-
¢ out knowing it; that he looked for Chalcedon with
¢ the coast of Byzantium in his view.”” He is so well
satisfied of the problem being solved, that hec says in
another place.... To discover political liberty in the
¢ constitution, does not require so much trouble, if we
¢ can possess it where it is; if we have found it, why seek
¢ it:” and he immediately presents the form of the Eng-
lish government, as he imagined it to exist in its admin-
istration. It is true, that at the period in which he
wrote, England was a very flourishing and celebrated
state ; its government was, of these till then known, that
which produccd, or appeared to produce, the most flatter-
ing results in every respect. However, this superiority,
purtly real, partly apparent, butin a greater measure
the effect of causes wholly foreign, should not have pre-
possessed so strong a mind as Montesquieu, or induced
him to suppress the errors of the theory, or to insinuate
that it leaves nothing more to be desired.

This prepossession in favor of English institutions
and ideas, led him in the first place to forget, that the
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legislative, executive, and judicial functions, are proper-
ly only delegated trusts, functions which may indeed
confer power and credit, on the persons invested with
them, but are not thercfore self-existent in the persons
who exercise them 'Thereis by right, only one power in
society, and that is the will of the nation or society, from
which all authority flows ; and in fact thereis not any other
change, than that of the authority delegated to the man, or
body of men, of the several functions by which they
disburse the necessary expences, and exercise all the
physical force of the society. Montesquieu does notdeny
this, he is only unmindful of it ; he is entirely taken up with
his triple powers, his legislative, exceutive, and judiciary,
considering them as rivals, and as powers independent of
each other; and that it is only necessary to reconcile
or restrain them, each by the other, in order to make
every thing go on well, without taking any notice, what-
ever, of the natural power from which they are derived,
and upon which they depend.

By not perceiving that his executive power is the only
real one in fact, and that it influences all the others, he
concedes, without consideration or enquiry, this power
to an individual, and even makes it hereditary in that
individual’s family, and for no other reason than because
one man is better calculated for action than many : if
this principle were well founded, it would have been yet
worth enquiry, whetber if an individual be so much
hetter fitted for action, he would suffer any other fice
action to exist round him; and moreover. whether this
individual, chasen at hazard, is so likely to be compctent
to the excreise of that wisc deliberation which should
precede every action.

He also approves of the legislative power, being con-
fided to the legislators, freely elected by the people for
a limited period, and from all parts of the nation; but
what is still more extraordinary, he approves of the
existence of the privileged hereditary body in the nation,
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and that this body should compose of itself, by right, a
part of the legislative body, distinet and separate from
that elected by the people, and that it should possess the
right of a negative upon the resolves of the elected
representatives! His reasons are curious; it is, he says,
« because their prerogatives are odious in themseloves,
+¢ and they should be enabled to defend them;” it would
seem a more natural conclusion, we should think, that
being odious they should rather be abolished.

He also thinks, that this second section of the legis-
lative body is very useful, because there can be placed
therein, all that is really important in the judiciary
authority, the passing of judgment on crimes against
the state; so that, as he says, it becomes the regulating
power, of which both the executive and legislative powers
stand in need to mutually temper them. He does not look
to facts in the history of England, nor perceive what
it attests, that the house of lords is any thing else,
rather than an independent and regulating power; that
it is, in faet, only an appendage to the court, the advan-
ced guard of the exceutive power, whose fortunes it has
always followed ; and that giving this irresponsible body
a negative in legislation and a high judiciary function,
is only investing the court with an additional force, and
rendering the punishment of state criminals a matter of
mere diseretion with the cxecutive, or rendering it
impossible to punish whencever it is not the pleasure of
the court.

Notwithstanding these advantages, and the great power
which the executive has at its disposal, he does not think
the right of a negative upon the laws necessary to the
exccutive ; nor that of convoking, nor of ‘proroguing, nor
of dissolving them; and he imagines that the popular
representatives possess a sufficient defence, in their pre-
cautionary power of voting the supplies only for one
year, as if they must not renew them every year, or
witness a dissolution of the government; and that this
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power is further augmented by their having it in their
discretion to prohibit or permit the raising of a miiitary
force, or the establishment of camps. harracks, or fortified
Places; as if they must not be forced into the establish-
ment of either, whenever a necessity shall eall for it....
8 necessity which the executive can at any time create.
Montesquicu terminates this long detail, by a sentence
obscure und embarrassed....¢ This is the fundamental
¢ constitution of the government of which we speak ;
¢ the legislative body being composed of two parts, each
¢ of them constrains the other, by their mutual preven-
% tative faculty; both are restrained by the executive,
s which -will itself be restrained by the legislative :*
and to this he adds this singular reflection: « These
¢ three powers should naturally form a state of repose
« or inaction; but as in the nature of things they must
 move, they are under the necessity of acting in con-
« cert.” I must acknowlege, that I do not perceive
the absolute necessity of this eonclusion; on the contrary,
it appears ecvident, that where cvery thing is constituted,
so as to constrain or impede motion, nothing can be per-
fectly accomplished. If the king were not effectively mas-
ter of the parliament, and if he did not eonsequently lead
them, I can see nothingin this weak fabric of government
that could prevent him ; neither ean I pereeiveany thing
in favor of such an organization....which is in my opinion
very imperfect....but a circumstance which belongs to it
rather than forming a part of it, and which has not been
noticed....that is, the eonstancy with whieh the nation
wills that it should so subsist. But as at the same
time, they are wisely attached to the maintenance of
personal liberty and the freedom of the press, the power
is always preserved of making the public opinion known
so that when the king abuses his power, of which he
really possesses too much, he is subject to be oppo.scd 1,".
a general movement in favor of those who resist his
oppression; as has been twice exemplified in the seven.
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teentl century, and which is always very easy in an
island, where there can be no motives, consistent with
the principles of the government, for maintaining a large
standing army. 'Fhis is in fact the only effective zcto,
which is to be found under the English constitution,
compared with which all the rest are nothing.

The great point in the English econstitution is, that
the nation six or seven limes deposed its kings: but
then it must bec remarked, that this is not a constitu-
tional expedicat; it is rather an insurrection arising out
of necessity, as it was formerly said to be according to
the laws of Crete. Legislative deposition, to my great
astonishment, Moutesquieu praises in another part of
Lis book, notwithstanding it is certain that this remedy
is so crucl, that a sensible people would endure great
evils, before they could resort to it; and though it may
happen that they defer redress so long, that if the usur-
pation be conducted with address, the people may
insensibly acquire the habit of slavery so inveterately,
as no longer to feel the desire, or may cease to possess
the capacity, of breaking their chains by any means.

What very much characterises the warmth of Montes-
quieu’s imagination, is, that on the faith of three lincs
from Tacitus, which would require a copious commentary,
he has persuaded himself, that he found among the
savages of ancient Germany, the model and the spirit of
the government, which he considers as a masterpiece
of human reason; in the excess of his admiration, he
thus exclaims....«s This excellent systemn was discovered
s in the woods :” and a little after he adds....« It does
st not belong to me to examine whether the English
¢« actually enjoy liberty or not, it is sufficient to say, it
¢ is established by their laws.” Nevertheless, I am of
opinion, that the first point was well worthy of exami-
nation, were it only to assure himself, that he had a
just knowlege of the second ; because if he had bestowed
more atlention on lheir luws, he would have discovered
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that among the English, there exists really no more
than two powers instead of three; that these two pow-
ers exist only when hoth are p.resent, because one has
all the real force and no public attachment. while the
other possesses no foree, hut enjoys all the public confi-
dence, until it manifests a disposition to overpower its
rival, and sometimes even then: that these two powers,
by uniting. are legally competent to the change o the
public established laws, and even those which dctermine
their relations and their existenee. for no law obstructs
them, and they have excreised this power on various
occasions : so that. in fuact, liberty is not truly established
by their political laws ; and if the English really enjoy
liberty to a ecrtain extent. it oviginates in the causes
which I have explained, and has referenee to ecertain
reccived usages in their civil and criminal proecedings,
rather than to positive laws; as, in fact, it is altogether
without law established.

The great prohicm, therefore, of the distribution of
the powers of socicty. so that neither of themmay trespass
on the authority of the other, or the limits assigned them
by the general interests; and that it may always be
casy to keep them within bounds, or to bring them back
by peaccable and legal means, is not, I coneeive, resolved
in that country: I would rather claim this honor for
the United States of Ameriea, the constitution of which
determines what should be done when the executive, or
when the legislative, or when both together. go beyond
their legitimate powers, or are in opposition to cach
other; and when it becomes neccessary to change the
constitutional act of a state, or of the confederation
itself.  But it may be objected. that in ease of such regu-
lations. the great difficulty lies in their cxecution; that
the Americans, when the authoritics of a particular state
are in question, arc guaranteed by the iorce o the
superior authority of the confederation ; and that \-» hen
it becomes a question of guarantec, it resolves itsell
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inta the union of the several confederated states, acting
for one state; and that in this view of the facts, we have
rather eluded than solved it, by the aid of the confede-
rative system ; and that it therefore remains to be ex-
plained, how the same end could bhe obtained, where the
established government is an indivisible body or unity.

Such a subject requires to be treated of in the manner
of atheory, rather than historically; I shall therefore
endeavor to establish ¢ priori, the principles of a truly
free, legal, and peaceable constitution ; for which purpose
we must take a fair point of view, from ground a little
muye retired and elevated,
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BOOK XI.

HOW CAN THE PROPOSED PROBLEM RE SOLVED?

—1

The problem can only be solved by never placing more power 1n the hands of [
single man, than may be taken trom him without iolence, and by changing
every thing with him. SPIRIT OF LAWS, BOOK XI.

CHAP. II.

WEE have said, that perfect power or perfect liberty,
is perfect happiness : this peifeet state is not assigned to
man: it is incompatible with the weakness of all finite
beings.

If it were possible for 2 man to live in a state of self-
dependence and absolute independence, he would certainly
not be constrained by the will of other men, but he would
be the slave of all the powers of nature, so as not to be
able to resist them sufficiently for his own preservation.

‘When men, therefore, unite in socicty, it is not true, as
has been so often said, that they sacrifice a part of their
liberties to enjoy the rest with security ; on the contrary,
every one of them acquires by association an encrease of
power. Thisitis that soimperiously inclines men to unite,
and is the reason why there is so much less evil in the
most imperfect state of society, thanin a state of separa-
tion; men are from time to time oppressed by society, but
they are constantly receiving assistunce therefrom. Sup-
pose yourself placed in the desert of Lybia, proceed
from thence into the territory of the emperor of Moroceo,
and you imagine yourself arrived in a hospitable country.
For men to live together, eyery one should make some
Kind of arrangement, perfeet or imperfeet, with all the
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others; it is the manner of this arrangement in which
consists what is called the constitution of socicty.

These social arrungements were made in the beginning
of all societies, and without any principles to govern
their formation ; afterwards they were modified, amelio-
rated, and even rendered worse in many respects, according
to circumstances ; and henee originates the almost infinite
number of social organizations among men, of which
scarce one resembles any other, without our being able,
in general, to say which is the worst. These rude
arrangements necessarily subsist, as long as they do not
become absolutely insupportable to the greatest part of
those who are interested therein, for changing them
generally costs very dear. But let us supposc alarge
and enlightened nation to become tired of their constitu-
tion, or rather conscious of not having duly digested and
determined upon a good one, as is generally the case ; let
us examine what it should do to form one, according to
the light of reason simply.

It appears evident to me, that it could only take one of
the three following courses w....cither to ehange the au-
thoritics governing it, and to arrange among themselves
reciprocally the limits of the several functions, and elearly
to define their rights and duties ; that is to say, the cases
wherein they should be obeyed or might be resisted :....or
to nominate some enlightencd person to draw up a com-
plete plan of a new government:....or to confide this
important task to an asscmbly of deputies freely chosen
for the purpose, and exercising no other funetion,

The first of these methods was pursued by the English
in 1688, when tliey consented, at least tacitly, to their
parliament dethroning James IL receiving William IIL
and making 2 convention with him ealled the bill of
rights, and which they in fact ratified by their obedience
and even attachment. 'The second method was had
recourse to by several ancient nations : and the third has
been preferved by the Americans and French in modern
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times, when they shook off the yoke of their former
monarchs. But the Americans have followed it exactly,
excepting in the first instance ; whereas the others have
departed therefrom two different times, by leaving the
power of governing and constituting in the same persons;
each of these three courses has its advantages and dis-
advantages.

The first is the most simple, prompt, and easy in
practice ; but it amounts te only a kind of transaction
between the different authorities, and the limits of their
power taken together, will not be circumscribed with
due exactness, not will the means of reforming or entirely
changing it, be provided for, nor will the rights of the
nation, in respect to the rulers, be well known.

The second promises a more perfect removation and
more complete legislation; it even gives some reason to
hope that a new system of government, originating with
and formed by one person, will possess more uniformity
and a better combination ; but independently of the diffi-
eulty of finding a sage, worthy of placiug so much
eonfidence in, and the danger of granting it to an ambi-
tious person, who would render it subservient to his
own purposes, it is to be apprehended, that a plan the
conception of any single wan, and which had not been
submitted to discussion, may not be sufficiently adapted
to the national ideas, and would not, therefore, obtain
the public sanction. It is even almost impossible, that
it should obtain the general consent, unless its author,
like most of the ancient legislators, should call in the
divinity to his assistance, znd persuade the pecple that
he was only the interpreter of a supernatural power.

But this cannot be put in practice in our time ; more.
over, reason can never be well established, when it is
founded on imposture: besides that there is this incon-
venicnee, a constitution is always essentially bad, when
it does not contain in itself a clear, legal, and peaceakle
means of modifying and changing it: when it is not so
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eontrived, as to adapt itsclf to the progress of time and
experience ; or when it assumes a character of perpetuity
and stability, inconsistent with any human institution ;
now it is very difficult to conceive, that all this should
not be found in any government, which has bcen held
forth as the work of a God.

Respecting the third manner of forming a constitution,
when we reflect how much more unreasenable men are
when united, than any of them taken separately ; how
much inferior the enlightened views of an assembly are
to the best informed of its members ; how much exposed
its resolutions are to wavering and incoherency ; we
naturally conclude that its work cannot be the most
perfect possible; and it may also be feared, that this
assembly might assume to itself the sele power, and with
a view not to be divested of that pewer, may very much
vetard the accomplishment of the purposes for which
they were delegated, and by this or such means so
lengthen out its autherity, as to degenerate into a {yranny
or anarchy.

The first of these objections is founded; but we muse
likewise consider, that this assembly, being composed of
members approved of in different parts of the territery,
and who are acquainted with the dispositions of the
inhabitants, whatever it may determine upon will be
very likely to be aceeptable in practice, and received not
only without cffort but with pleasure.

Secondly : that the information of this assembly will
always be superior to that of the people at large, and
every thing being naturally and fully discussed by it, the
motives of its detcrminations will be known and examined ;
and as it is itself formed upon a knowlege of public
opinion, it will be in fact the opinion of the publie; so
that it will very much contribute te the rectification of
general ideas, and to the pregress of the social tie among
the people: now these advantages are superior in effeet
to a greater perfection in the theory of the social organi-
zation which may beadopted,
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The second inconvenience is more apparent than real,
for a society should not undertake to form a new constj.
tution, until it shall have united all the powers of society
in such as are favorable to the undertaking; this is the
thing previously necessary ; it is in this that revelution
and destruction properly consist; all the rest is only
organization and reconstruction. Now this provisory
authority whicl convokes an assembly eharged with consti-
tuting a form of goverament, should invest it with
that single function only, reserving to itself the
superintendance of the sovial machine until completely
renovated; for the transactions of society should suffer
no interruption : there should always be an intermediary
authority between the new and the old. The famous
natienal convention of France, which has perpetrated so
much evil against humanity, and cast a temporary odium
even upon reason itself; which, notwithstanding the
great capacity and virtue of several of its members,
permitted itsellf to be ruled by fanaties and hypocrites,
villains and impostors, and thereby rendeved uscless, as if
by anticipation, its best conceptions ; this body became
exposed to so many misfortunes, from the legislative bedy
which preceded it, having devolved all their functions
and powers upon it at the same time. The legislative
body, after conceiving itsell obliged to overturn the
throne, after having proclaimed the national desire for a
republic, (as we have said according to Montesquicu’s idca)
that is to say, for the destruction of the hereditary
executive power, should have called a convention, to
realize these views only, and to organize socicty in a
manner corresponding thercwith ; meantime they should
have contipued to watch over the interests of the moment,
and reserved to themsclves the care of conducting the
pational affairs. Then the national convention would
infallibly have accomplished its legitimate purpose in a
very <hort time and without commotien.
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For the same reason, the first cortinental congress of
America, and the first national assembly of Franece,
having taken the power from the old authorities, and
being thereby the sole and exclusive governing powers,
they should not have made themselves constituent
authoritics, but have convoked an assembly for that
special purpose, and acted under their protection. *
Notwithstanding this irregularity, experienee has proved
that they did not prolong their existence unnecessarily,
and resigned their authority as soon as the public interests
required, or rather permitted it: and even the Frencl
constituent assembly was so impatient to dissolve itself
that it committed a great fault, in declaring its membes
incapable of being chosen for the legislative assembl:
which was to follow it; depriving themselves also
cvery influence in ulterior transactions.

Of the thrce modes which a nation may adept, that is
desirous of altering its constitution, I believe the last iz
that which unites the most advantage and the least incon-
venicnce ; but whatever be that mode which is preferred,
to choose it there should he an assemblage, and the
assembly should be convoked by the authority actually
existing.

If we desire to procced with method, we should
examine the first point: events never preseunt themselves
with the same regularity as they may be arranged by
theory ; but by a due attention to cvents, we may always
find in the concatenation of causes which lead to their
successive effects. a series of ideas which are nothing else
than the data which constitute a good or an erroneous
theory, the thread of which we should never lose sight
of, if we mean not to go astray.

1 It is thus, that the convention of 1787, wlich completed the federatise
constitution of America, was held; and wlich definitely fixed its form, eleven
vears and screnty-five days efter the declaration of ‘udependenee, and pine
vears and seveuty days after the <igouture of the first act of confederation.
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Itis evident that the nation we speak of should be
consulted for the object in question....that is, on the choice
of the means which it desires to employ in reconstructing
the edifice of socicty: it is no less true that all the
members of a considerable society, cannot be assembled
in one place for purposes of deliberation; the provi-
sional authority which governs,should therefore convoke
scveral assemblics in different parts of the territory, and
regulate the mode in which their suffrages shall be
collected ; thus far there can be no doubt. But here a
question presents itself, which will determine many
athers, for it will be met with in a thousand forms in all
the subsequent details: should all the citizens be equally
called to such assemblies, and vote in the same manner ¢
Ianswer decidedly in the affirmative, and I will give my
reasons.

It is generally said, and Montcsquicu has also said
it, that « there arc always in a state, people who are
« distinguished by Dbirth, riches, or honors; that if
+ they were confounded with the people, and had only
v« 3 voice in common with the rest, to them liberty
« would become slavery, and they would have no interest
s in defending liberty so cstablished, because the greatest
« preponderacy of public power would be against them.
¢ Their part in the legislation of the state, should be,
« therefore, proportioncd to the other advantages which
« they possess; which would be accomplished by con-
« stituting them into a body, possessing the power of
« checking the enterprizes of the people, as the people
« would have a like right to check theirs.”

I must acknowlege, that these arguments do not carry
conviction to my judgment ; indeed they appear to me, &
mass of confusion, which it may be proper to extricate from

disovder.,
Beginuning with bivth, a man possessed of a name

celebrated for great talents, or great publie serviees, or
ouly a namc honored by a manncr of living above the
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common, or by funetions to which distinetion is attached
in society, possesses the advantages of being more gene-
rally known, rather than of rendering more various or
more useful services to socicty; he may be generally
presumed to have a better education, more enlarged
idcas, and acquirements more extensive ; Le attracts
more attention, and possibly more good will is borne
towards him; his happiness may excite less envy, and
his misfortunes inspire more intecrest. These are no
doubt great advantages; but they cannot be lost, they
exist in the nature of man and of society ; no law can
give, and no law can take them away; they stand in no
need of special protection to assure their existence.
But is it to be asserted, that these great advantages
must also confer on the possessor, a positive right to
more; to places of distinction, to powers, and preroga-
tives, of which his fellow citizens arc deprived ? Here
the case is very different ; such rights, if permitted to
exist, can only be conferred by the society and granted
for their use; and to society alone it belongs, to deter-
mine whether they are useful or pernicious, the indi-
viduals enjoying such advantages, should possess no
partieular power to defend them against the general
inicrest,

The same prineiple holds good as to wealth: undoubt-
edly wealth in itself is a very great power; it has nearly
the same advantages as bivth, and others peeuliarly its own.
A great fortunc gives to him who is the possessor a great
superiority in cvery society, if he only knows how to use
it, over those who are not wealthy; and on this account
particularly, it is not necessary to add any power or
privilege to wealth; for if this great fortune should
happen to be a patrimonial right, it is guaranteed by the
laws that relate to property and the protection of
personal rights; if it consist of rewards conferred by
the state, either as arecompense er a salary, there can
be no reason for subjecting the state, in the distribution
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of its gifts, to any other consideration than those of
public convenience and justice.

The same may be said, and with additional force, with
respect to honors ; if we understand by this word honor, the
splendor and eonsideration which is attached to bivth,
fortune, or personal glory; no law can dispose thereof.
If, on the contrary, by honor is to be understood, the
distinctions and favers which government may have the
right to grant, they should never be accompanied by any
power capable of maintaining possession of them in
opposition to the will of socicty.

It is therefore always useless or injurious that those
who already possess great advantages in society, should
also be invested with a superiority of power, which, under
the pretext of defending themselves, would be the means of
social oppression. 1Itis certainly enough that those whodo
possess advantages which are not comnmon to the society
at large, are secured by the laws in the unmolested
enjoyment of them. Itis absurd to say thatif they did not
enjoy this increasec of power, they would believe them-
selves oppressed, and would consider general liberty as
slavery to them; it is as if mcn possessed of great
bodily strength should declare themsclves very much
oppressed, in that they are not permitted so to use that
strength for their particular beucfit, because they are
prevented from employing it against their fellow citizens
and from forcing the weak to work for the profit of the
strong against their own will.

This system of balancing, I consider as erroncous and
indefensible: it originates in imperfcct combinations, which
confer powers of defence on particular personages, under
the idea of protecting them against the gencral interest ; by
this means some of the public authorities ean support them-
sclvesagainst other authorities, without huving recourse to
the general will ; but this balancing is not sceuring peace, it
is declaring war. We have seen above, that in this last case,
notwithstanding the praises hestowed on the English
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government, nothing could be done, if, notwithstanding this
pretended balance, there were not a really efficient power
which putallin motion. It would be the same in the state
which we are speaking of ; society would be shackled or
torn to pieces, if all the particular privileges were not
really andpractically destroyed, or tolerated by the general
acquiescence of the nation.

I must add, that this pretension to a power independent
of the people at large, and capable of contending against
the people, is the causc of that constant warfare which
is every where seen between the rich and the poor, and
which, if it were abrogated in society, would render it no
more difficult to enjoy a thousand ounces of gold than one
ounce; for the laws cannot defend small possessions
without equally defending the great; nor is that envy
even to hatred cherished against the opulent, when they
arc not the source and means of insolence and oppression ;
and even if they could not escape the envy of those who
are in poverty, the influence which maturally and neces-
sarily ariscs out of wealth, more than counterbalances any
danger that it could be supposed to be exposed to.

It may be also said with truth, that the wealth of men
forming a continued progression, from the humblest
poverty to the most afluent fortune, and that even the
fortunes of the same individuals, being subject to con-
tinual fluctuations, we should not be able to place the
line of demarcation which cxactly determines the rich
and the poor. To constitute two opposite parties, if
there were not already in socicty bodies of men formed
and distinguisned by favors, privileges, and powers, which
the other mcmbers of society have not, would scem of
itself prepostcrous; since it would be only forming a
classification, in which each would be held up to the
hatred or fear of the other, and holding forth incentives
to intestine war, which could not exist without some
motives ; such diseriminations are not, therefore, calcu-
lated to prevent them.,
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Another reason urged for giving those who have great
advantages in society, additional power, is, that they
gencrally unite with these advantages, that of informa-
tion ; and that consequently, taking it generally, it is
better to be governed by men of intelligence, than by
those who do not possess it in the same degree. This
is true ; but it may be avowed, that if superiority of
knowlege, is really that which is desired to be rendered
predominant, it must be perceived, thatintellect or talent
are not always united with other advantages; that supe-
riority of understanding, is above all other advantages,
that which can best defend itself and take its rank in
society, when nothing else obstructs it, and that it is par-
ticularly essential to the free developement of superior
minds, and to give them more room for uscful action,
that no speeial protection should be granted to others,
Talents will naturally prevail, whenever it is not contrary
to the general interest; reason is perverted, by giving
to it privileges for its support, which may induce ideas,
that its interests are dircetly hostile to those of society.

I therefore conclude, that all the citizens should be
equally convoked, and vote in the same manner on those
occasions where the means of giving a new ovganization
of society is to be provided for by election: for all are
alike interested, since all that every one possesses, all
their interests, and their very existence, are there alike
involved in a common {ate. It is of little consequence
that the existence of somc on account of wealth or any
other extrinsic circustance, is apparently more important
or precious than that of others ; each person’s existence is
all his own, and the idea of all is not changed by the idea of
more or less. Those individuals only should be exeluded
from elections, who, on account of their age, have not yet
reached the years of discretion....thaese who are by legul
Jjudgments disqualified, or who have forfeited their rights
by some public offence....perhaps those ulso, who having
acecpted some function, may be considered as having
placed their suffrages at the will of another perzon.
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It may be asked, should women be permitted to vote at
these assemblies? Men whose authority is very respee-
table, have been of this opinion. I am not of this
opinion. Women are sensible and rational beings, have
undoubtedly the same rights, and nearly the same
intelligence and capacity as men, but they appear not to
be destined to maintain those rights and employ their
capacitics in the same manner. ‘The interest of
individuals in socicty is, that every thing should be well
conducted ; conscquently, as weshall aften see, when we
enter into details, that it is not the interest of every one
to take a direct part in all that is done; it is on the
contrary their interest to be occupied with that to which
they are properly adapted; now women are ecertainly
destined for domestic duties, and men for public fune-
tions, It becomes them to advise the men as wives or
mothers, but not to contend with them in public affairs,
Men are the natural representatives and defenders of
those they love; these should influence but not assume
their place, nor contend with them. 'There is between
beings of constitutions so different and so necessary to each
other, a dissimilitude, but not an inequality. Besides, this
question is more curious than useful ; it has and always
will be solved in practice, according to my opinion,
excepting in some case wherc a long series of habitudes
have perverted the intentions of nature and caused them
to be lost sight of.

Every man then should be equally entitled to meet
in the assembly we speak of, women should take no public
concern therein. I also think that these assemblies
should, in preference to all means of forming a constita-
tion, prefer that of delegating the task of draughting it
to an assembly elected freely from among the people,
and who should be limited to the exercise of that func-
tion alone ; for sake of perspicuity we shall call such an
assembly, a convention. The members of this body,
therefore, are to be nominated.
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The first asscmbly may either itself elect these
deputies, or choose electors for this purpose. This is the
place to revert to the principles we Lave established in
speaking of women. The intercst of the members of
society is, that every thing should be well conducted ;
therefore women should not take a direct part in all
that is done, but confine themselves to what is best
adapted to them ; whence I conclude that those assemblies
which contain the whole of the citizens, and which we
may denominate primitive, because they are the founda-
tion of the edifice, should confine their funetions to the
nomination of electors. This it way be said is rendering
the influence of each eitizen very indirect on the
formation of laws. I agree, it is so; but it should
be understood, that I herc speak of a populous natien,
spread over a vast territory, and which has not adopted
the federative system, but exists in the state of indivisi-
bility. Now the number of deputies to be clected must
be necessarily too small for cach original assemkbly to have
one; either then the votcs of all the assemblies should
be ‘collected, which is subject to a great many inconve-
niencies, or allow an intcrmediate proportion. Beside
the citizens at large cannot be supposed to know
generally all those who are properly qualified for such
a purpose, and therefore not competent to make the
very best choice from knowlege ; in which circumstances
it would be a good expedient to choose from among the
members of the primitivc assembly some person worthy
of confidence and capable of making a proper selection for
the purpose. It will generally happen that the men so
chosen will be men of more information than the great
mass of the people, better educated, of more comprehen:
sive views, less subject to local prejudices, and will conse-
quently fulfil this function better: this is what may be
styled a good aristocracy. So that without being
influenced by any example or authority, following the
simple light of natural reason, we are now arrived
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at the formation of a body entrusted with establishing 2
constitution for socicty. Let us in like manner examine
what this constitution should be, and upon what principles
it should be founded.

We shall not here enter into details, wlhich must
always be in some degree governed by local eircumstan-
ces, but enquire after those great principles, which are
of an equal and general application. It has alrcady been
cstablished, that the executive and legislative powers,
should not be united in the same person or persons;
let us now determine to whom cach should be confided ;
we shall then enquire how the depositaries of each
authority should be appointed or removed, commencing
with the Jegislative power.

No country, I belicve, has ever cntrusted to a single
individual, the exclusive function of making the laws; *
that is to say, to will for society at large, without hav-
ing any other function: the reason probably is, that
when a nation has had sufficient confidence in an indivi-
dual, to consent that his particular will should be consi-
dered as the expression of the gencral will, it has always
allowed him at the same time. to assume sufficient power
to carry this will into execution; in such a case he is
invested with every power at the same time : this is very
dangerous, as we have scen, and many nations have had
reason to rcpent of their having adopted such a eoursc;
whereas the other, which appears so singular, would be
without any inconvenicnee, as it respects liberty. Cer-
tainly a single man. whose functions eonsist only in
ferming laws, without having any power at his disposal,
would not be formidable. he might at all times be
removed from his place, if it should be decmed neees-
sary ; he could not eveu Lope to keep possession of it,
but inasmuch as his determinations should conduce to the

12 Ttis to be understood of the ordinary laws, and net of corg'itntions; wr
hasc atready noticed sevoral of the latter kind
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general welfare, It would then be his interest to glve
wise decisions, to watch over their execution, to urge the
punishment of infractions, as an evidence that the failure
of success does not originate in the law, but from the
Iaw not being duly cxecuted ; for he would be obeyed
only as a prudent friend, whose advice is followed as
long as advantage is derived from it, not as a master,
whose worst orders we are under the necessity of exceut-
ing ;' thus liberty would be at its height.

Two objections may be made against this idea; the
onc, that this solc legislator would not possess sufficient
power, to cause the laws to be exceuted ; the other, that
he could not alone attend to all the immense duties of his
station. To this I answer, in the first place, thata
legislative body of thrce or four hundred persons, or of
a thousand if you will, has no more real and physical
power than a single person, it having only the power of
opiaion, which this individual may in like manncr obtain,
when invested with public confidence, and when it is
determined, that he may be deprived thereof in ccrtain
cases, and according to certain forms; but as long as he
is in office, his decision should be followed and excented.
As to what respects the extent and multitude of his
duties, I shall observe, that a well regulated state does
not require new laws every day, and that even their mul-
iplicity is a very great evil; beside the lawgiver may
have assistants or agents under his direction, instructed
in the different parts of his duty, who might cxplain sub-
Jjeets and facilitate his work. In faet, many monarchs
are charged not only with making, but also with exe-
cuting the law, and are found adequate to this double
function.

15 This office would morcover huove the advantage, that the ridieulous idea
of rendering its functions hereditary, warkd never take place.. the absmdity
weuld then be too cvident,
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I shall further add, that it is even much move easy to
find a single man of talents, than two hundred, or a
thousand ; so that with a single lawgiver, it is probable
that legislation would be conducted with more knowlege
and talents than by an assembly of legislators; and it i¢
certain there would be more connection and unity, which
is an important advantage. In short, I believe that
nothing solid can be said in favor of the contrary opinion,
if it be not: first, that a legislative body composed of 4
great many members, each having influence in different
parts of the teeritory, will more easily obtain the general
confidence, and will more readily be obeyed ; secondly,
that its members caunot all leave it at the same time,
the body may be rencwed in parts without producing
any interruption or change of system; whereas, when
every thing depends on a single man, when heis ehanged
cvery thing changes with him,

I must acknowlege the force of these two reasons,
particularly the last; and besides, 1 shall not obstinately
uphold an extraordinary opinion which may seem para-
doxical ; conscquently I consent that the legislative power
shall be confided to an assembly, on condition, however,
that its members be appointed only for a short period of
time, and all possess the same privileges. 'We might, if
requisite, for the order and maturity of deliberation,
divide the assembly into two or three sections, making
some little difference in their functions, and the duration
of their mission ; but these sections in themselves, should
be of the same nature, and particularly they should have
no right of an absolute negative, against each other.
The legislative body should be essentially one, and delibe-
rate collectively, but not contend with itself. AU systems
which assume the nume of balances, are no more than
tricks ; unless it may be said that they constitute an
established civil war.

‘We are now arrived at the executive power. respecting
which I must say, though it be held forth as absolutely
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indispensible, that it should not altogether be confided to
a single person. The only reason which has ever been
given in favor of the individuality of the executive, is
that a single man is better calculated for action than
several men united; a position utterly fulse. Unity is
in Willing, not in executing ; the proof of which is, that
we have but a single head and several members which
obey it; and another more direct proof is, that there is
no monarch who has not several ministers, and these
are the persons who really execute, he only wills....and
often does nothing whatever. This is so true, that in a
eountry organized like England, the king is actually a
non-entity, only where he has a share in the legislative
power, and if this were but taken away from him, he
would be completely useless: the legislative body and
ministers would be really the government. As it is,
the king in that government is only a superfluous wheel
in the machine, augmenting its friction and its expence,
answering no other purposc than to fill with the least
possible inconvenience, a station fatal to public tranquillity,
which every ambitious person would desive to take
possession of, if not alrcady sccupied, beeause accustomed
to see it exist; but if this habit were, or could be broken,
it is evident, that the creation of such a place would not
be thought of, since, notwithstanding its existence and
vicious influence, whenever public affairs require it, the
function of king is disregarded and set aside, since delibe-
rations and deecisions, war and peaecc, ave arranged
between the council of ministers and parliament, and
when one or the other changes, every thing changes,
though the king, who truly does nothing, remains the
same.

All this is so constant and foundcd on human nature,
that a nation never submitted itself to a monarch with
the intention that the executive should be in one, but
to be gov rned by a single will, which has been held
prudent to avoid the inconvenicnee of discordant wills.
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Now the natural measure to be pursued, in taking this
resolution up at a time when society has not yet arrived
at perfection, is to give this will, to which it is desirous
of submitting, the power of bringing all others to
submission, and thence arises absolute monarchy. Such
were monarchs when first voluntarily and inconsiderately
created : afterwards, it was perceived, that the nation
was oppressed orinjuriously governed by them; a union
was formed, not with the intention of restraining them
by open force, because ignorant of the method of so doing,
and mueh less with that of suppressing them, because
unacquainted with the means of replacing them by
proper substitutes; but being aceustomed to entertain
a certain respect for them, they entertained the desire of
counselling and instructing them, of making fair repre-
sentations, of pointing out the truc interests of the good
people, and of persuading them that their personal inter-
¢sts were the same.

This has been attended with more or less success,
according to the times, countries, and circumstancs, under
which it has occurred. But a nation canaot be united
for any length of time, nor make remonstrances, suppli-
cations, or complaints, without recollecting or perceiving
that it has the incontestible and inherent right to give
its orders and dictate its will. It has then elaimed for
itself, or at lcast for its deputies, the legislative power,
and when it has resolved to exercise that power, the
monarch was necessarily induced to let them take it, lest
they should also demand the executive. Precisely at
this point, the two powers which originally were vested
in one person, were resumed and distributed among
several persons, and the nation was casily persuaded that
the executive power would be usefully and peaceably
cxercised, and might be delegated with safety to a single
person, and even made hereditary in bis family ; the
friends of the monarch never losing sight of exercising
the power left, to regain what was from necessity relin-
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quished. It is nearly in this way that the institutions of
government have been conducted among the nations who
have submitted to a monarchical authority ; they in the
course of time have obtained a national representation,
somewhat regular, which consequently becomes a mode-
rate government ; and this is the reason, that under such
governments the people are only half free, and arc every
moment in danger of becoming slaves.

However, il is not in the nature of the executive power
to be better exercised by a single man, than by several
united ; nor can the execution of thelaws have essentially
more need of being confided to a single person than legis-
lation ; for the majority of a council of a few members
produces an unity of action, the same as a single chief, and
dispatch will be equal, if not superior: norisit always to
be desived, that action should be so sudden and rapid. But
it may on the contrary be said, that the affairs of a great
nation, direeted in general by a legislative body, requires
in its execution to be conducted in an uniform manner.
and according to the same system; now this cannot be
expecied of a singlc man; for besides that he is more
liable to change his views and principles than a council,
when he is absent or changed, all is wanting or changed
with him ; whereas, the eouncil is only renewed in puit,
its spirit is really unchangeable. and cternal as the
political body. This consideration is ecrtainly of greater
importance than that which is so much upheld in favor
of the contrary opinion : however, I do not consider it as
peremptory

In matiors so complicated, where there are so many
things to be considered, so many consequences to be
forcseen ; the foresight or reason of one cannot be truly
decisive. Let us examine the subject a little more inti-
mately, and endeavor to discover in farther details, the
consequences resulting from a single chief being the
depository of the executive power; we shall then be
better emabled to judge of causcs.
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This single chief ean be only hereditary or elective.
If he be elected, it is for his life or for a certain period.
Let us commence with the last supposition. If the same
sagacity and discretion, which had limited the exercise
of exccutive authority to a few years, also requires of
him to follow certain forms, and to associate with him
certain persons, against whose advice he must not act,
and if efficient means be taken to prevent his breaking
through these restraints, then without doubt this prinei-
pal agent will net be inconvenient, his station would not
be of such importance, as to render the something want-
ing always very troublesome; he would probably be
chosen from among the men most capable and most
respected; he would exercise the office only during that
period of life, when the faculties of men are unfolded;
he would not be so entircly separated from the other
citizens, as to feel an interest distinet from those of the
state; he might be changed without commotion, and
without every thing’s changing with him; nor would he
be in reality a single chief, for he wouid not have the
entire disposition of the national power; his authority,
therefore, does not correspond with the idea of a mon-
arch ; he is only the first magistrate of a free people,
which they may continue to be. The more we depart
from this supposition, the more we shall sec advantuges
diminish and inconveniencies encrease.

I shall even suppose this same single chief elected in
a similar manner for a limited time, and no precaution
taken respecting his disposing of the public money and
troops, though always under the dircction of the legisla-
tive power. This office becomes immediately too impor-
tant to be disposed of without competition; factions are
formed, and contentions follow ; the avenue of ambition
is laid open, and the period of election hecomes a period
of exasperation ; the competitors will themselves become
violent; individuals on both sides will cndeavor to
render themselves formidable, and the idea of election
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ceases when power alone operates. When a candidate
fails to be clected himnself, he will endeavor that the
choice shall fall upon an old man, a child, or some silly
person, and through that means obtain the disposition
of every thing, and the attainment will be held worth the
trouble. Capable men are then no more at the head of
affairs, and if there should be such a person, it will be an
ambitious man more dextrous than his competitors. He
holds in his hands all the real power, and jt will be
employed execlusively for himself: he is too much tleva-
ted above his fellow citizens to have an interest in common
with them ; and he stands only in need of the opportunity
to perpetuate his power : the people require tranquillity
and happiness, his element is bustle, disorder, contention
war, which rendering his talents necessary, gives bim
more power; his measures may not be necessary to the
interests of his country, as military renown cannot make
them prosperous, and external advantages are not requir-
ed by their internal possessions....conquest cannot give
them quict: but it becomes impossible now to change
this chief for another. This effect is so easily produced
in such cireumstances, that no man possessed of such
power, has ever failed to keep that power during his life §
«e.0F he has been forced from it, at the expence of great
public calamity.

‘We are now arrived at the second supposition, that of
a single chief invested with the executive power for
life: I have not much to say upon this; it will be per-
ceived that all whioch I have urged on the preeeding
cases, is still more applicable to this. Arrived at this
point, we must eentent ourselves to live in a state of
convulsion and insecurity; and even to sce society itself
mepaced with dissolution, till the chief is suffered to
become hereditary, as has been the case in Holland, and
every where clse; very fortunate if by chancc or the
reaction of opposing interests, the sucecssion beeome
constantly and clearly determined ; that by being suffici-
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ently moderate and reasonable, the societybe not torn
to pieces by civil conflicts, nor become a prey to some for-
eign power, which has so frequently happened. 1If it be
impossible then that great power cannot be confided for a
limited period to a single man, without danger of hissoon
attempting to possess it during his life, it is yet more
impossible that several men successively, enjoying power
for life, should not include one who was disposed to per-
petuate it in his family; and this brings us to consider
the effects of hereditary monarchy.

For men who do not reflect, and they are the greatest
number, there is nothing worthy of particular attention
but that which is rare; much of what is frequently scen
has no power in exciting their curiosity or admiration ;
though in the natural as in the moral world, the pheno-
mena most common are the most wonderful. He who
should declare the functionsof his coachman or his cook
to be hereditary, would be treated as insane ; the man who
should solemnly dctermine that the confidence which he
reposed in his lawyer, or his physician, should be perpetual
in the family of this lawyer or physician....who should
oblige himself and all these who were connected with
bim, to employ those only or their descendants in the
order of primogeniture for ever...whether children,
cripples, or ideots....wicked or weak.....deranged or
dishonored; a man who should do this, would be
considered as a fit subject for an hospital of incurable
maniacs: yet in obeying a monarch who derives power
this way, nothing preposterous presents itself to the
great mass of mankind ; it is these only that think, who
arc confounded at human inconsistency.

It is so very difficult to meet with a man eapable
of governing, who in the course of time is not
seduced by power so as to become unworthy of
possessing it; it is so much more probable that the
children of a man invested with great power will be
hadly educated and the worst of their kind; it is so
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improbable, if any one of them should escape the evils
of a vicious education, that it should be precisely the
eldest; and if even this should happen, his youth, his
inexperience, bis passions, his indispositions, his old age,
fill up so a great portion of his life, during which time
it is dangerous to be subject to him ; all these circum-
stances form such a disproportion of chaneces against a
favorable fortune, that it is difficult to conceive how the
idea could have originated of incurring so many risks, or
become so generally adopted....or rather that it has not
been universally discarded. It is necessary to pursue,
as we have done, all the consequences of individual power,
to perceive how nations have been led, nay forced, to
play this disadvantageous and dangerous game of hazard.
We must be very much infatuated with the persuasion
that there is a necessity for the unity of power, in order
to say, with a great mathematician, and a man of
distinguished talents with whom I was acquainted....s A1
ihings calculated, I prefer hereditary power, because it is
the easiest method of solving the problem.”” 'These words,
however, though apparently unmeaning, are profound in
the idea which they conccal, for they include the institu-
tion of absolute power, and all that can be said in its
favor.

Notwithstanding, I would still adopt this conelusion, if
hereditary power was subject to no other inconvenience
than those which have been stated; but in my opinion,
it has another which is insupportable, that of being in
its nature unlimited and illimitable; or in other words,
the impossibility of circumscribing it within just bounds
constantly and peaceably; and it has this further in.
convenience, not as a hereditary power, but as a power
one and not divided ; for the authority of a single person
is, as we have seen, essentially progressive; when con-
fined to a limited period of years, it advances to possession
for life, and from thence to heveditary power; and even
this last state is only the complete developement of its
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active nature, which will not, after it has acquired full
strength, be more easily retarded in its progress; inas-
much as being then in possession of ample means and
unrestrained, it will be deemed yet necessary to its being,
to overturn all states which may be supposed likely to
oppose it. In truth, no hereditary power can be s¢cure
where the supremacy of the general will is recognized,
for it is in the pature of hereditary succession to per-
petuate itself, and that of the will to be temporary and
revocable: it is consequently essentiul to the securily
of an hereditary monarch, that the principle of national
sovereignity be destroyed. It is not merely in the pas-
sions of mecn, but in the nature of things, that this
obligation exists, we may at a glance perceive the result,
and that there will be an incessant warfare, violent or
partial, indirect or open: it may be restrained by the
moderation of the monareh, or deferred by his prudence,
disguised by his dexterity, diverted by events, or sus-
pended by adventitious circumstances; but it can termi-
nate only in the slavery of the people or the destruction
of the throne....pure monarchy or divided power. Ta
hope for liberty and monarchy, is to expect two things
each of which excludes the other; many monarchs, and
even citizens, have been ignorant of this truth, but it is
not less true, and it is now very well understood, particu-
larly by monarchs.

‘Weshould no longer be surprized at what we have
noticed, and what Montesquieu himself has remarked of
the immorality and corruption of monarchical govern-
ments, of their tendency to produce luxury, disorder,
vanity, war, conquest, mismapagement of the finances, the
depravity of courtiers, und the degradation of the lower
classes ; their propensity to stifle information, particularly
in moral philosophy, and to di-seminate through the
nation inconstancy, selfishness, and a want of reflection:
all these effects must take place, since the hereditary
power, having distinct interests from the general good, is
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obliged as a faction acts in a popular state, to divide and
weaken the national power, in order to combat it; to
array the nation in different classes, to overcome the one
by the other, and to subject them all by illusions, and con-
sequently to produce unhappiness and error in theory and
in practice.

We may also perceive why the partisans of monarchy,
when occupied with the social organization, could never
devise any thing else than a system of balances, which,
by continually arraying the powers of society against each
other, really make enemies of them, always ready to over-
whelm and destroy each other, instead of agrecing, as
parts of the same whole, mutually co-operating in the
means of common interest; it is because they admitted
into society two irreconcileable elements, according to
which mere compromises or temporary arrangements
only could take place, but an intimate union and perfect
utility never.

Probably they did not themsclves pereeive it; but
when we see men of talents employed in attempting to
solve a problem, and never going beyond an incomplete
solution, which does not satisfy the understanding, we
may take it for granted, that there is a previous error,
whici prevents their arriving at truth: it is too often
imagined that the passions or the habits of men form
their opinions when they are not conformable to reason;
bat a little more consideration will discover, they more
frequently proceced from a want of sufficient reflection,
and that a little resolution to think and examine, would
bring them to the knowlege of principles which are
true, and to the formation of opinions necessarily correct.

But whatever the cause may be, so much error and
evil as exists, must neecessarily originate in a single
cause...the confiding of national power to a single
person....and I conclude, as I have announced, that the
executive power should be eonfided only to a council,
composed of a small number of persons elected for a
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limited time, and partially renewing itself at fixed periods
and numbers; that the legislative power should be.
entrusted to 2 more numerous assembly, likewise com-
posed of members chosen for a limited period, and
partially renewed every year.

Thus two bodies are established, the one authorised to
express the national will, the other to act upon it in the
name of the people. These bodies should not be placed
parallel to each other, one being consistently pre-
ordinate, the other sccondary....for this reason, that we
will before we execute; they should not be considered
as rivals and placed in oppesition to each other, as the
second necessarily depends on the first, and action succeeds
the will. Their respective interests should not be
stipulated, not even such as are usually allowed to gratify
vauity, for they have no rights which properly belong to
them exclusively ; they are derived, being only invested
with funetions confided to them, and to be exercised for
others. They should have no other concerns than the
gratification arising from the discharge of their trust in the
mosteffoetual manner, and to the advantage and satisfaction
of those who had delegated them. These ideas, incompa-
tible with the language of courts, are the determinations
of common sense. Now these few assertions of truth
solve a great many difficulties, to which too much impor-
tance has been generally attached, and shews us at once
how the members of this corps should be chosen, how
they should be distinguished when there is occasion to
do so, and how their differences may be terminated when
they oceur.

There can be no difficulty in the election of the mem-
bers of the legislative body; they are numerous, and
should be elected from all parts of the territory; they
may be chosen by electoral bodies assembled in different
districts ; this method is well adapted to the choice of
two or three of the persons of best qualifications and
credit in a distriet.  'The punishment of their offences
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presentsno difficulty ; their functions are limited to speak-
ing and writing, to suggesting their opinions, to explaining
and supporting them with all the reasons they can devise 5
and they should possess the most unbounded liberty to do
50, and in the manner which may appear to them most
proper, and without any other responsibility than sueli as
is essential to the maintenance of order in their proceed-
ings. They are, therefore, not accountable for whatever
they may say in the exercise of their functions. They are
not liable to punishment for any thing, unless it be for acts
not forming part of their duties, norarising out of them, and
be treated like all other citizens ; and like them, they should
in case of the commission of ordinary erimes, be proceeded
against in the ordinary manner; always taking care, that
accusations of such a pature, should not be feigned nor
deprive the state of useful representatives, nor injure the
publicinterests; butabove all, they should not possess the:
power of excluding any of their own members, nor of
interdicting them under any pretence from the exercise
of the functions for which they were elected.

The same principles do not exactly apply to the exceu-
tive corps; they are few in number; too few to afford
to each of the electoral districts the power of elect-
ing one; besides these dispersed eclectoral bodies, who
are well adapted to designate men for the legislature.
may not be so competent to judge of the fitness of eight
or ten men fo conduct the affairs of a nation, which
they may be entrusted with. Besides, it must be well
considered, that those members of the cxecutive are
required to act, to give orders, to exercise effective
power, to put the military force in motion, to dishurse the
public treasure, to create or to suppress offices. They must
do all this conformably to the laws and in their spirit. But
they may violate their duties or pervert them, and their
culpability call for condign punishment. Yet the legisla-
ture should not be invested with the authority to inflict thi<
punishment, ner of nominating their juilges, nor of depo-
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sing them, nor of passing judgment upon them ; foraswe
have said, they should depend on the legislature only as the
action follows the will : nevertheless, it does not follow that
their dependence should be so passive, as to execuie
what should not be legitimate. One of these autho-
rities may charge the other, of having acted in an
unauthoriscd manner, that is for not having conformed
in its proceedings to the laws; but this last may in its
turn accuse the other of having willed or legislated
erroneously, that is of having made laws contrary to
the constitution, which all the constituted bodics are
bound alike to respect.  Whenece it follows, that these two
bodies may contend upon points which ncither bave a
right to determine, but for the p.iceable and legal deci-
sion of which there should be some provision ; without
which, this constitution, like many others, would be
incomplete, as no one would know the extent or limits of
duty, and though it should not be publicly avowed, the
force and violence would really be the paramount au-
thority.

These last observations, eonnected with the preceding,
prove that there is still somnething wanting to the political
machine, in order that it may go regularly. It has
already a body for willing, and a body for executing'that
will; it yet requires a preserving power, that is to facili-
tatc and regulate the action of the other two; and in
this conservative body, we shall find all that is requisite,
to complete the organization of society.

The fumctions of this power will be: 1. To verify the
election of the members of the legislative body, before
they take their seats, and to judge of their validity.
2. To take part in the election of the members of the
cxecutive corps, either by receiving from the eclectoral
body a list of candidates, from among whom they may
choose ; or, on the contrary, by sending them a list of
these from among whom they may elect.

!



OF THE SPIRIT OF LAWS. 187

If the second method be preferred, the constitution
anay ordain, that when the electoral body shall not meet
with a name on the list which they desire, they may
demand that it be added thereto, and if a majority of
the elcctoral bodies request it, the conservative body shall
be obliged to insert it.

8. To participate in the same manner, and nearly
in thc same forms, in the nomination of the su-
preme judges, whether a chief justice and judges of the
supreme court, as in the United States of Amcrica, or
as a member of the tribunal of ecassation in France.

4. To pronounce the removal of a member of the
executive body, or a vacancy, if any, on the request of
the legislature.

5. To decide on cases of complaint against any of the
executive body, and in such case to nominate some of its
members, according to a pre-determined form, who shall
compose a grand jury before the supreme court.

6. To pronounce the unconstitutionality, and conse-
quently the nullity of the acts of the legislative bedy, or
the executive body, on the accusation of cither against
the other, and their decision to be made absolute by
the constitution.

7. To declare, on their application. or on that of the
mass of the citizens, in form, and with intermediate time
for consideration, when a revision of the constitution
shall take place, and eonsequently to eall a convention,
ad hoc ; all the established authorities remaining, in the
mean time, in the same state.

These two last acts of the duty of the conservative body
should, before being carried into execution, be submitted
to the decision of the nation at large, which should decide
thereon in their election districts, by Jyes and Noes; or
in electoral bodies nominated for the special purposc.

By the means of these functions vested in a conserva-
tive body, I can no longer see any obstacle to impede the
operations of sacicty, no difficulty which eanonet be
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peaeeably accommodated; I can discover ne case where
any eitizen can be ignorant whom to obey; nor any
circumstance in which there are not legal means to assure
the enforcement of the public will, and to repress any
resistance whatever, in as much as the power should be
exercised, as it is intended, for the general good: while at
the same time these functions appear to me so neeessary,
that in the government of every nation in whose constita-
tien a like conservative body has not been establighed, it
seems manisfest to me, that it is abandoned to constant
hazard and violence.

This body should be compesed of men to continue in
the station for life, who could no longer fill any other
station in society, and who have no other interest than
that of maintaining the peace und happiness of the nation,
and enjoying an honorable existence. 1t would become
the retreat and recompense of thosec who have fulfilled
great functions; and this is an advantage not te bhe
despised ; for the politieal department should be so arrang-
ed as to give no great temptations to ambition, neither
should it be so ungrateful as (o negleet great virtues or
services, or to deny to talents opportunities of participa-
ting in public confidence and honors, without changing
the fundamental laws or eluding them.

The members of the conservative body, should the
first time be nominated by the convention which formed
the constitution, and ef which they would hecome the
depositaries ; but afterwards the vacancies should be filled
by the electoral bodies, from lists of eligible persons,
formed by the legislative and exccutive bodies.

I have been somewhat prolix on this subjeet of «
conservative body, because this institutien has had g
very recent existenee, ' and because it appears to me of

14 Dud the suthor know any thiag of the c¢ld Pennsslvania eonstitation anu
its council of censors ¥
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the greatest importance. It is in my opinion the key-
stone of the arch, without which the edifice of society
has neither strength nor durability.

Two opposite objections may be made to it ; the one,
that this body by deciding on matters of difference between
the other constituted powers, and presiding in judgment
in the most important concerns of the state, would
thereby acquire inordinate authority, and become very
dangerous to public liberty. To which I answer, this
body being composed of men satisfied with the station in
which they are placed, have every thing to lose and noth-
ing to gain by any disorder of the state ; and having passed
the age of the passions and great projects, and without
any cffective power at their command ; they can scarcely
do any thing more, than by their decisions afford an
appeal to the nation, and give it time and means to
manifest its will.

Other persons, on the contrary, will pretend that this
body will be but an useless phantom, which every ambi-
tious man may convert to his purposes; and the evidence
produced to support this objection, will be, that in
France it could not for a moment defend the trust con
fided to it. To this I answer, that this example proves
nothing to the purpose, for it is always impossible to
defend liberty in a pation so fatigued by its mighty
efforts and misfortunes, that slavery would be preferable
to the least exertion of resistance ; and such was the dis-
position of the French at the period when their senate
was established ; so muech so, that they suffered themselves
to be deprived thereof without the least murmur, and
almost with pleasure....at least as far as the liberty of
the press and individual liberty. I have moreover often
said, that nothing can prevent usurpation when once all
the active force is invested in one man, as it was by the
French constitution in 1799, (year eight,) for the two
other consuls were mere cyphers. But if the French
had placed their conservative body in their constitution
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of 1795, (year three,) and in which the executive was
really divided, it wovld have maintained itself with
success, between the directory and the legislative body;
it would have prevented the violent contests between them
in 1797, (18 Fructidor, ycar five,) and that nation would
now enjoy liberty, which has always escaped from it, at
the moment when on the point of attaining it.

This I believe to be the means of solving the problem
proposed. Not contemplating the exhibition of a com-
plete plan of a constitution, but simply to describe the
principles upon which it may be founded, X shall content
myself with these principal points, and not enter into
details which may vary without inconvenience, according
tolocal necessities and circumstances. I do not assert,
that the principles which I have explained, are practicable
every where, and at all times; it may be that there are
countries, where the authority of a chief, even the most
unlimited, may be necessary ; as even the establishment
of monks may have been useful in certain eircumstances,
though bad and absurd taken in the abstract; but 1
belicve, that when desirous of following the soundest
dicltates of reason and justice, it is nearly so that
society would be organized, and that there never will be
any secure and durable peace otherwise. I submit this
system, if it may be called one, to the meditations of the
man of reflecction. He will easily perceive the happy
consequences of which it is susceptible, and how
powerfully it is supported by all that we have before said on
the spirit and principle of different governments, and their
effects on the riches, power, manners, sentiments, and

15 It must be moreover observed, that the manner of nominating and
replacing the French senators, was very different from that which I have
proposed It was vicious in its principle, in their constitution of the year VIIIL.
(1799,) and afterwards rendered more so by new attributes and illegal dispo-
sitions of these same senators, which they call the constitution of thewr empire.

. A R e o o

- e vpr—

AT e



OF THE SPIRIT OF LAWS. 141

information of the people. I shall only add; the greatest
advantage of moderate and limiled authorities, being that
of leaving the general will the possibility of forming and
making itself known, and the manifestation of this will
being the best means of resisting oppression ; individual
liberty and the liberty of the press, are the two things
most indispensable for the happiness and good order of
society, and without which all the combinations that can
be made in order to establish the best distribution of
power, are only vain speculations. But this belongs to
the subject of which we are to treat in the following
book, and it is time to close this chapter, already too

long.
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BOOK XIIL

OF LAWS THAT ESTABLISH POLITICAL LIBERTY IN
RELATION TO THE CITIZENS.

Political liberty cannot exist without individual liherty, and that of the press...
nor this without trial by jury. SPIRIT OF LAWS, BOOK XII.

THE book preceding, Montesquieu entitles....Of laws
establishing political liberty in relation to the constitu-
tion. We have seen that, under this title, he treats of
the effects which the laws forming the constitution of
a state, produce on the liberty of man; that is to say....
which regulate the distribution of political power.
These laws, in effect, contain the principles of those
which affect the general interests of society, and by
conbining them with those which regulate the publie
ccouomy, that is those which govern the formation and
distribution of wealth, we shall be in possession of the
whole code by which the aggregate interests of the
political body are regulated, and by which the happiness
and liberty of each is influenced, and thence the happiness
and liberty of the whole.

The question here is, what are the laws which directly
concern each citizen in his private interests? It is no
Ionger public and political liberty it attacks, or immedi-
ately protects, it is individual and particular liberty. It
will be perceived, that this second species of liberty is
very necessary to the first, and intimately connected
with it; because every citizen should be secure against
oppression in his person and goods, in order to be able
to defend political liberty : and it is very evident that if
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any authority, for example, should be possessed of the
right of inflicting imprisonment, banishment, or fines, it
would be impracticable to restrain it within the bounds
that may be prescribed to it by the constitution of the
state, if’ it has a constitution very exact and formal.
Montesquieu also says....that under the consideration in
question, liberty consists in security, and that the constitution
may be free....that is, it may contain clauses favorable to
liberty....while the citizens do not really enjoy liberty ; and
he adds, with much reason, that in most states....he might
have said in all....individual liberty is more restrained,
violated, and kept down, than the constitutien authorises
or requires. The reason is, that the functionavies, always
desirous of going beyond the bounds of law, instead of
regarding them, find it nccessary to check and repress
political liberty, in order to keep down individual Jiberty.
As principles the constitutional laws, and in operation the
administrative laws, influence general liberty, so crimi-
nal and civil laws dispose of civil liberty. The subjeet
we are treating of belongs almost entirely to the sixth
book, where Montesquieu proposed examining the con-
sequences and principles of different govermments, in
relation to the simplicity of criminul luws, the forms of
judgment, and the infliction of punishment. A better
method of distribution and cobnexien of ideas, wonld
have united that book with this, and cven with the
twenty-ninth, which treats of the manner of composing,
laws, and at the same time to appreciate their effeets;
but we maust follow the order adopted by our author:
any one so disposed, would do well to new medcl bot™
his work and eurs, and form for himsclf a connected ap.
complete systcm of principles.

We have said at the opening of the sixth book, that
notwithstanding the great and admirable views which it
contains, we do not there meet with all the instruetion
we had a right to expect; we are obliged to say the same
of this. Naturally it ought te eomprehend an exposition
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and estimate of the principal institutions, most favorable
or most adversc to the security of each citizen, and the
frec exercise of his natural, civil, and political rights.
Now we do not meet with any of these topies. Montes-
quicu, according to custom, travels through all times
and countries, and particularly through remote ages and
countries not well known, in a multitude of small uncon-
nected chapters.  Itis true, that he generally draws very
exact inferences from all the facts he produces, but there
was 1o neeessity for so much enquiry or such a display
of learning, to inform us....that the acensations for excr-
cising magic were absurd....that erross purely religious
should be corrected by means purely religious.....or that
in monarchies the law against high treason has been often
abused even to barbarity, and so far as to become ridicu-
lous....that it is tyrannical to punish for satirical writings.
or indiscreet words....that judgments should not be sought
by special commissions, nor by spies, nor by anonymous
informers ; all of which are odious, often atrocious: if
he had been obliged to cmploy address, in daring to
declare such truths, and if it was impossible for him to
go beyond such a ¢ourse, we should condole with hiin, but
we should not stop there.

But even among all this, T mect with only one reflection
of real importance, which is, that it is very dangerous
in a republic to multiply punishments on account of the
crime of high treason, or treason against the nation,
under pretence of avenging the republic; for then, says
Montesquieu, the tyranny of vengeance will be establish-
ed: it is those who are dominated over, and not the
dominator, that will be punished or destroyed. The
ordinary course of government should be pursued in
such cases, us well as in all others, and the Iaws which
proteet all, operate equally aguinst all who transgress
them. These sentiments are admirable, they are derived
from facts in Greeian history, and cannot be invalidated.
The exile. or the return from exile. of proseriboed citizens,
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are always attended with commotion and a change in the
constitution ; and the history of modern times is not defi-
cient of examples which might be cited to corroborate
it, if it were necessary.

But aceompanying these wise copsiderations, there is
one principle admitted that is very dangerous, and
contrary te the formnal advice of Cicero; which is, that
there arc occasions which may authorise a law to be made
against a single man; and that there are cases when a
veil should for a moment be cust orer liberty, as the
statues of the Gods ure sometimes concealed. 'T'o what
lengths has the prepossession for the government of
England conducted this great man.

Whatever political liberty may he, for our author has
not thought proper to penetrate further into the subject,
we shall confine ourselves here to repcating that it cannot
subsist without individual liberty and that of the press;
and that for the preservation of this last, all arbitrary
seizure and detention should be proscribed, and the use
of trial by jury adopted, at least in criminal eases:
referring the reader to what we have said on these subjects
in the preceding books, particularly in the fourth, sixth,
and eleventh, where we have shewn why these principles
ave favored or opposcd by the nature and spirit of each
kind of government.
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A REVIEW,

ON TUE TWELVE FIRST BOOKS OF THE SPIRIT OF LAWS.

WE have yet the greatest part of our task to
accomplish: I ecannot resist the desire of stopping
where we are: for although Montesquieu’s Spirit of
Laws, be composed of thirty-one books, the twelve first
contain all that directly and immediately concerns the
social organization, and the distribution of its powers;
in the others we only meet with economical, philosophi-
eal, and historical considerations, on the causes, effects,
circumstances, and connexion, of the different conditions
of society, in certain times and particular countries, and
on the relations of all these with the social organization.
'The opinivns there oflered, the vicws there presented,
will be found more or less exact, more or less perspicu-
ous, more or less profound; but it will be obvious
still, that this organization is only formed to pro-
duce good results, in as much as it is preferable to
anarchy, (understood by natural independence of the
will,) by the evils which it prevents, and the advan-
tages it procures. We can only judge of its degree of
perfection, by the effects it produces; it is therefore
proper, before we go any farther, briefly to recall the
principles we bave extracted from the preceding dis-
cussions; we shall then perceive mwore distinctly, how
they unite with different circumstances, and whether it
is on account of having neglected or followed them, that
the good or evil fortune of mankind has been produced.

Desirous of explaining the spirit of laws....that is to
say, the spirit in which laws are or should be made, we
have ecmmenced by defining the word law, that its pri-



OF THE SPIRIT OF LAWS. 137

mitive and essential signification is...a rule prescribed
for our actions by an authority invested with the right
to do so. This word is, therefore, necessarily relative to
the social organization, and could have been formed
in the infancy of society only ; however, by an extension
of the sense, it was afterwards denominated the laws of
nature, in other words, they constitute the apparent rules
which phenomena daily taking place before our eyes,
appear to be governed by and to follow, considering
them always so acting, as if an irvesistable and unchange-
able authority had ordered all beings to follow a certain
order of action, in relation to each other. These
laws or rules of nature, are nothing else than the
expression of the manner in which things inevitably pre-
sent themselves to our senses; we cannot change this
universal order of things, we must therefore submit to it,
conforming our actions and our institutions also thereto.
So that in entering upon the subject, we at once perceive,
that our positive laws should be consequent of the laws
of our nature.

But our different social organizations are not in all
places alike conformable to this principle ; they have
not all an equal tendency to submit themselves thereto,
and become conformable to the laws of nature ; their forms
are very much varied; it is thercfore indispensable, to
study these separately. In the second book, we shall per-
ceive, that all governments inay be classed under two heads,
namely,...those which are founded on the general rights
of man....and those which are supposcd to be founded on
particular rights.

Montesquieu has not adopted this distribution ; he
classes governments according to the accidental cireumn-
stances of the nnmber of men invested with authority ;
and in the third book he enquives which are the moving,
or rather conservative principles of cach kind of govern-
ment. To despotism he assigns the attribute of fear....to
monarchy, lonor...to a sepublic, virtue. These princi-
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ples may be more or less subject to explanation or doubt ;
but without pretending absolutely to deny them, we
believe it may be asserted, that from the discussion in
which they have engaged us, it results that the principle
of goovernment founded on the rights of men, is reason.
We shall confine ourselves to this conclusion, which all
that follows will confirm.

The fourth book concerns ed:eation: Montesquieu
determines that it should be aceordant with the principles
of the government, in order to sccure its existence ; this
is reasonable, and from it I draw this consequence, that
those governments which support themselves by false
ideas, should not venture to give to their subjects a very
solid education; that those which require to keep certain
elasses ina state of degradation and oppression, should not
permit them to obtain instruction ; and that these govern-
ments only which are founded on reason, can desire that
education should be selid, profound, and generally diffused.

If precepts of education should be relative to the
principles of government, there can be no doubt that the
laws, strictly so called, should with still greater reason be
80 ; for laws constitute the education of men: and this is
what Montesquieu says in the fifth book, and in conse-
quence there are none of the governments he speaks of,
to which h+ does not propose some principles evidently
contrary to distributive justice and to the natural
sentiments of man. 1 do not deny that these miserable
expedicnts are necessary for their support; but I have
also shewn, that governments Jfounded on reason hare
only to leare nature to act and follow it without restraint.

Montesquieu appropriates the sixth book to the
examination of the consequences of the principles of
different governments, applied to the simplicity of eivil
and criminal laws, andjthe forms of judgment. Intreating
of this subject with him, and profiting by what had been
previously said, I have obtained more general and extensive
results. Inoticed that the hwnan mind is as progressive
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in the social as in all other sciences, that democracy or
despotism were the first governments imagined by men,
and mark the first degreeof civilization....that aristocracy
under one or morc chiefs, whatever name may be given to
it, has every where taken the place of these in artificial
governments, and constitutes the second degree of civiliza-
tion...and that representative democracy under one or seceral
dclegates, isa new invention, which forms and constitutes
the third degree of civilization. I added, that in the first
state, it is ignorance which governs or forec that dictates....
in the second, opinions are formed, and religion has the
greatest power....in the third, reason begins to prevail and
philosophy has more influence. I also observed, that the
principal motive of punishment in the first stage of eivi-
lization, is human vengeance....in the second, divine
vengeance...and in the third, to prevent future evil. I
shall not here lengthen out my observations on this topic,
which must give way to considerations and objects of
another kind.

The seventh book trcats of the consequencesof the
diffcrent principles of the three governments of Montes-
quieu, as they relate to sumptuary laws, to luxury, and
to the condition of women. The merit of sumptuary
laws has been determined by what we have said of eivil
Iaws in general, in the fifth book; what relates to
women. will be better placed with the subject of manuers
and climate ; luxury consequently only remained to be
examined, and the result of the discussion has been, that
in agreeing to the necessity thet certain governments are
suhject to, of encouraging luxury in order to the sccurit y
of their power, the effect of luxury is to employ labor in a
useful or an injurious manncr. Now labor, and the
employment of our faculties, being all our own, and our
only means of action, I am very much deceived if this
truth is not the basis of all social science, and if it does
not decide all questions on the subjeet of luxury; for
that which checks or stifles the unfolding of our facultics,
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or renders them hurtful, or cven useless, cannot be pro-
per for us.

The eighth book has other objects in view, the
corruption of the principles of the three governments
distinguished by Montesquieu; and after having explained
in what the corruption of these pretended principles
consists, he lays it down, that each of them is relative to
a certain extent of territory, and is lost if it be changed.
This decision induced me to consider the subject under
very different aspects, to point out the great consequences
which would result from a state possessing certain limits
instead of others; and to conclude generally, that the
extent proper for a state, is to have a sufficient force
with the best possible limits; and that the sea is the
best boundary of all, for various reasons.

Montesquieu having advanced that such a government
can only exist in a small territory, another in a larger
territory, is obliged to assign to each a particular and
exclusive manner of defending itself against the aggres-
sions of strangers ; and he pretendsin the ninth book, that
republics have no other means of safety, but in forming
confederations. I 'made use of the occasion to discuss the
principles and effects of' confederative governments, and
concluded that confederation produces move strength than
separation, hut less strength than an intimate and com-
plete union.

In the tenth book, our author examines these same
governments in relation to their offensive force ; and this
leads him into a discussion on the foundation of the rights
of war, and the consequences and principles of the
rights of war, and the right of conquest. I confess, that
tome his doctrine does not appear enlightened, and that
probably the perfection of the right of war would be the
confederation of nations, and so far the right of war
originates in the right of natural defence, and that of
conquest out of the right of war.
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After having, in his first ten books, considered the
different kinds of government, under every aspect, Montes-
quieu devotes the eleventh book, entitled....of laws which
establish political liberty with relation to the constitution,
to shew that the English constitution is the most perfect
example of the social scienee, and that it is folly to seek
the means of sccuring political liberty, since it is alveady
secured.

Not feeling any canvietion of the correetness of this
opinion, I divided the book into two chapters ; and in the
first, proved that the problem had not been yet solred,
and that it could not be solved so long as too much power
is vested in a single person ; and in the second chapter I
have endeavored to explain how the problem might be
solved, by never giving to a single man, any more power
than can be taken from him without violence ; and that
when he is changed, all shall not change with him.

To conclude: Montesquicu in his twellth book, treats
of laws estublishing political liberty with relation to the
citixens ; there being little new to be drawn from this
book, I confined myself to the investigation which produc-
ed this result....Political liberty cannot exist, without indi-
cidual liberty, und that of the press; mnor these, without
trial by jury.

This view of our first twelve books, is necessarily rapid ;
it would not afford a sufficient idea of them, to those who
have not read them, and even presents imperfectly to
those who have, what they may themselves have remark-
ed ; however, it condenses a series of ideas, which, taken
together, form an important whole.

Man is but an atom in the immensity of beings; he is
so constituted by nature as to possess sensibility, and conse-
quently will; his happiness consists in the accomplish-
ment of this will, and he has but little power to exe-
cute it. This is the power which he dcnominates iberty
and therefore, he has very little liberty ; particularly, he
hasnot that of being otherwise than he is, nor te cause
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all others to be so ; he is subjeet to ali tire laws of nature,
and principally that of his own nature ; he cannot change
them ; he can benefit himself only by conlorming to them.

Happily or unhappily, it is in his nature to combine
the perceptions of his sensibility, and to analyse them
sufficiently, and to clothe them with a div ersity of
characters, and to cmploy the means which he has
devised for discriminating, between them to multiply and
express these perceptions; consequenily he makes use of
the faculties thus possecced and devised, to communicate
with his kind, and to unitc with thein, so as to augment
his power, or his liberty...by whichever name you may
choose to call it.

In this state of society, men acquire laws to regulate
their conduct with one another: these laws should be
conformable to the unchangeable laws of human nature,
and flow out of them; without which they can have no
important effect, must be of short duration. and only
productive of disorder. But men are notat first acquaint-
ed with these truths. They have not yet sufficiently
cxamiued their own nature, without which they eannot
know the neecessary laws. They can at first imagine
no other means than submitting to the will of all, o1 to the
will of one who has obtained their confidence ; ignerance
and force prevail with democracy and despotism ; then it is
that men resort to punishments to avenge themselves
of the wrongs which they believe they have suffered, and
this is the basis of their criminal code ; it is the conse-
quence of the natural right of self-defence; for the right
of nations, and of one nation in relation to another, is an
absolute nullity.

After some time, knowlege, mutual relations, and the
concerns of soeiety, become multiplied and complicated ;
neither the theory nor the links by which it is connect-
ed, are perceived ; enquiry, speculation, and conjectures
succeed ; systems of various kinds and even religious
svstems. are created: opinions obtain respect ; and even
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opinion itself is found to possess power: all these opera-
tions are found susceptible of use; arrangements take
place by accident or particular ecircumstances, and
remain so without any recurrence to principles, but
subsisting solely on expediency. Hence originated different
and incongruous orders of things; society itself assum-
ed this discordant result of expediency in various modes,
which always produced aristocracies of some kind under
one or several chiefs, and in which religious opinions were
made to perform aprincipal part. This was the period of
partial knowlege and the power of opinion; then the
idea of divine vengeance was subjoined to human ven-
geance, and became the foundation of the penal code ; at
this period alse, some forms were established among
nations, which, without meriting the honor of the denomi-
nation, were called laws of nations.

This period is of considerable duration; it exists yet:
it exists over almost the whole earth. However, from
time to time, the principles of nature, that is the eternal
order of the universe in relation to us, has been obsetrved,
and some of itslawsacknowleged. Controversy has disco-
vered errors, and these errors have been discussed ; and it
was perceived, that if we do not comprehend every thing
that is, we often know that which is not.  Some men, more
enlightened and enterprizing than others, or excited by
some particular incident, have undertaken to rcgulate
their conduct aceording to the dicoveries which they have
made; they have attempted, with various degrees of sue-
cess, to give themselves a manner of being more conforma-
ble to nature, truth, and reason: behold the dawn of this
last cffort of the human mind, it is offences that are
combated and not the offenders; if punishment takes
place, it is only to prevent future evil. Such is the only
principle of criminal laws, in the third epoch, whieh is
now commencing.

The governments which have or may spring up under
it, may be considered as having reason, for the principle
of action and conservation.
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Their first laws are declared to be formed for the
governed, not the governcd for them; consequently they
only existin virtue of the will of the majority of those
governed, and should change when the will changes: and
necessarily arising out of this state of things, at no time
should any one be retained in their territory whe does
not wish to live under their laws.

It follows also, that no hereditary power can be
established therein, nor can any elass he constituted with
exclusive privileges or honors, nor any class depressed or
degraded to profit another.

The second principle of the laws is, that there should
never be a power in sociely which cannot be changed
without violence, nor any such that when it is changed
all must change with it.

This principle prevents one man from being entrusted
with the entirc disposal of tlie power of a nation, and
also guards against the investing of the same collective
body which legislates, with the formation of the constitu-
tion, and from perverting these distinet functions; it
tends carefully to prescrve the scparation of the executive
and legislative powers, and the couservative, or that of
passing judgment on political differenecs.

The third law of a rational government, is always to
have in view the conscrvation of the independence of the
nation, the liberty of its members, and such sceurity for
every individual as to supergede the idea of fear internal
or external,

This principle implies the necessity of a proper extent
of territory ; but that the nation should not he compesed
of parts too much diversified, that its boundarics may be
subject in the least possible degree te eontention, and
that its extent should require the smallest number of
wilitary forces; for the same reason, having obtained this
end, an union might be formed by ties of confederation
with the neighboring countries. The relations of inde-
pendent nations should always approach as much as
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practicable to a state of confederation, for this is the
perfection of the rights of nations, or in other words,
that in which violence gives wuy to the arbitration of
justice, and when what was called the laws of nations,
first comes to merit the appellation of laz.

It also follows from this law, that the government
should never suffer any attempts upon the security of
any citizen whatever, nor on their right of declaring
their sentiments upon any subject whatever, nor interfere
in'any manner whatever with their religious opinions.

Such are nearly, I believe, the fundamental laws of all
governments truly rational, and these alone are the real
fundamental principles of government, inasmuch as they
alone are unchangeable, and should always exist; forall
others can and should be changed, when the members of
the society will it....observing, however, the necessary
forms: so that the laws we speak of are not properly
positive laws, but those of our naturve, the declaration
of principles, the enunciation of cternal truth 5 theyshould
be placed at the head of all constitutions, instead of thosc
declarations of rights, which of late years have prefaced
them ; not beeause I censure this practice, for it is a great
improvement in the social art, and will constitute an
epoch in the history of human society ;*° it is very useful,
for it dare not be followed by giving a nation a constitu-
tion, vieious in its principles, or in the manner in which
it is established.

But it is no less true, that this precaution of introduc-
ing the political code of a nation with the exposition of
the rights of citizens, is an cffect of the long forgetful-

16 The first declaration of the rights of man, that has becn proposed in Furope,
was presented to the constituent assembly ot France, by general Lafay ette, on the
11th July, 1789. I thiuk it isthe best ever mad, for it conastsm the chundiatiom
of a small number of principles perfeetly sound. It is remarhable that the
man who so powerfully contributed to estublish the rights of mau in the westeru
hemisphere, was the first who proclumed them in theoldworld At that period
f* was & deelavation of war against oppression
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ness in which these rights have been left, and a conse-
quence of the continual war, that every where ex-
isted between the governed and governing. It isa kind
of manifesto and protest against oppression, in case it
should again shew itself. Without these motives, there
is no reason why people freely uniting, to regulate the
mode of association, should commence by enumerating
the rights they suppose themselves to be possessed of ;17
for they have them all, and they can do what they please ;
they are to render an account of their determination to
no one but themselves ; it is not, therefore, a declaration
of rights, that should precede a constitution, but rather a
declaration of principles on which it should be founded,
and truths to which it should be conformable. Then X
think, there need not be placed in it, more than two or
three laws, of which we have just explained the nature,
and which equally flow out of the experience of mankind
and their discovery of truths and errors.

Whatever it may be, this is a succinet view of the
truths we have unfolded by an examination of Montes-
quieuw’s twelve first books; it seems in some measure
sufficient to complete all tha. concerns the organization
of society, and the distribution of its power, and conse-
quently all the primary and mest important part of the
spirit of laws, or the spirit in which laws should be
made. It is at this point I was desirous of resting
a while: our author will now present a multitude of
subjeets for our contemplation : taxes, climate, the nature
of the soil, the state of intelligence and habits, com-
meree, money, population, religion, the successive revo-
lutions of certain laws, civil and political, in particular
nations, ull of which it may be interesting to examine
with him; but it will still be impracticable to form a

17 Itis this sa'ne spirit of timid precaution, that afterwards caused a decla-
ration of duties, to be added to thedeclaration of rights, as if it were not the same
thing to say...* T am possessed of this right, or respect in me this right ;” this
vepetition 1s very silly.
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judgment upon any of them, without constantly reverting
to the interests and dispositions of the different kinds of
government, as well as the interests to which they should
properly be made to tend: so that what precedes really
serves to measure what follows ; and that which follows
will aid us in forming a fair estimate of their several
relations. I may even venture to say, thuat the manner
in which we bave considered society, its organization,
and its progress, is a ray of light, thrown in the midst
of these important objects, which will one day dissipate
all their obscuvity. Let us hasten to realize this hope,
at least in part.
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BOOK XIII.

OF THE RELATION WHICH TAXES, AND THE AMOUNT OF
THE PUBLIC REYENUE, HAVE TO PUBLIC LIBERTY.

Taxes are always an evil, they injure l:bcr_ty and property in several modes;
according to their mode of operation, they affect different classes of citizens
in a diffcrent manner: to form a proper judgment of their effects, we
must consider labor as the source of all our riches, that landed property is
in no manncr different from other property : and that a plantation may be
condidered as the machimnery of an art or wade.

SPIRIT OF LAWS, BOOK XIII.

MON’I‘ESQUIEU here presents a great and impor-
tant subject, which alone embraccs all the departments
of social science ; but I may venture to say that he has
not treated it satistactorily; he has, however, perceived
the great absurdity of supposing that enormous taxa-
tion could be good in itself, or that it could excite or
encourage industry. It may appear strange that his not
professing so greatan error should be noticed ; but so many
well informed men have run into this error, so many
writers of the sect of economists have held, that consump-
tion is the source of wealth, and that the causes of
public prosperity are of a quite different nature from
that of individuals; we should be the better pleased with
our author, who has misconceived so many other
important points in the principles of social order, for not
suffering himself to be seduced by their sophisms and
embarrassed by the subtlety of their erroneous meta-
physies.

Though he las not taken the trouble of refuting
ihem. which would have been important, he expressly
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declares that the revenues of the state constitute a sum
to make up which each citizen contributes a portion of his
property, to be sceured in the possession of the remainder;
that this portion should be the smallest possible; that it is
not requisite to tahe from men all they can spare, or all that
can e taken firom them, but only that which is indispen-
sible for the wants of the state; and that under every
circumstance, if resort should be had to all the means
that can be preduced from the sacrifices of the citizens,
the demand should not be so exeessive as not to leave
enough for an annual reproduction,

In effeet, society must very wmuch abuse its faculties, if
it remain only stationary, since there is in human rature
a great capacity for multiplying and accumulating the
means of its enjoyments, particularly when arrived at a
certain degree of information.

Montesquicu, however, remarks, that the more liberty
is cnjoyed in any country, the more it may be taxed ; and
fiscal offences punished with more severity : either beeause
liberty permits enterprize to act, and industry to aug-
ment its means, or beeause the more a government js
loved. the nove it can exact without 1isk., But he also
remarks, that the governments of Europe bave very
much abuscd this advantage, as they likewise have abused
the resources of credit; so that almost all betake them-
sclves to such expedients, as a person whose affairs were
embarrassed wowld be ashamed to resort to; and fur-
ther, he asserts that all modern governments are runniog
fast to destruction ; which the custom of keeping nume-
rous armies constantly on foot, accelerates.

All these are truths, bat they are neariy all that this
book eontains : now these few truths, dispersed without
explanation, among assertions, very many ¢f which are
doubtful, and more are falsc; intermixed with some
vague declainations against farmers of the revenue, are
not sufficient to develope the spirit of laws in relation to
taxation: it does met cven suffice to fulfid the promi-e
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implied by the tide of the book ; for more facts are
required, in order to discover the real influence of politi-
cal liberty on the wants and means of a state; or to
discover even what is the reaction of taxation, and the
effects which the amount of the public revenue, produce on
liberty also. Ishall, therefore, venture to offer a few ideas,
which I belicve may be useful, nay necessary, to the proper
understanding of the subject.

1. I shall explain why, and how, taxes are always an
evil : this is the more proper, because Montesquieu him-
self, seems to have been ignorant of the most substantial
rcasons, which authorise the assertion ; since in other
places, he speaks of the excess of consumption, as a useful
thing, and a source of wealth.

2. I shall explain the peculiar inconvenience of each
kind of tax.

3. I shall endeavor to point out those on whom the
toss, which is the result of each tax, really and ultimate-
Iy falls.

4. I shall enquire into the cause of the diversity of
opinions on the last peint, and unfold the prejudices
which have concealed them, while their real characters
are easily discerniblc and pointed out, by certain indica-
tions.

Every time society, under whatever form, demands
any sacrifice from some of its members, it becomes a
collection of means, taken from particulars, and of which
government assumes the dispusal. To judge what will
be the result of the tax, it is only required to know
what use government will make of the revenue which it
yields ; for if it be employed in a manner which may be
called profitable, it is evident that taxes then become the
causc of an encrease in the mass of national wealth ; if
employed unprofitably, the opposite conclusion necessarily
follows.

In the seventh book, on the subject of luxury, we have
offered some reflcctions on preduciion and consumplion,



Or THE SPIRIT OF LAWS. 4164

which solve this question; we have seen that the only
treasure of man, is the employment of his faculties,
that the happiness of human society consists in the
proper application of those faculties ; its unhappiness in
their loss or misapplication ; that the only labor which
causes the encrease of prosperity, is that which produ-
ces more than is consumed by those engaged in it; and
that on the contrary, all laber which is unproductive is
a cause of impoverishment; for all consumption is the
result of previous production, and it is lost when it pro-
duces no equivalent ; upon this principle, let us examine
what idea we should form of 'the expence of government.

In the first place, almost the whole of the expence, all
that whieh is employed in paying soldicrs, seamen, judges,
the public administration, priests and ministers, but par-
ticularly what is expended in supporting the luxury of
the possessors or favorites of power, is absolutely lost ;
for none of those people produce any thing, which repla-
ces what they consume.

There are, it is true, in every state, some funds requir-
¢d to excite emulation, and reward useful discoveries
and improvements in the arts, sciences, and different
kinds of industry, all of which may be considered as
augmenting the public wealth; but in general, they are
weak, ineflicient, and so ill applicd, that it is doubttul
whether, as they have becn used, the desired effeet would
not have been produced morc substantially by the mere
consumption of those who are amateurs, or can convert
the discoveries into practical use, who have a more dircet
interest in their success, and are in general the best
judges thercof.

There is no wise or provident government, which
does not appropriate funde, more or less considerable,
for the construction of bridges, turnpike roads, canals,
and other public works, which enhance the value of land,
facilitate the transportation of goods, and encourage
industry, It iseertain. that expences of this kind, direct-
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ly encrcase the national riches, and are, therefore, in
reality productive. Nevertheless, if, as it frequently
happens, the government which defrays the expence of
construction, profits therefrom by establishing tolls,
which, besides the expence of repairs, produces the inte-
rest of its money, and thus nothing is done whieh indivi-
duals would not have done with the same conditions and
the same funds, if they had been permitted to do so; it
may be said, that these individuals would almost always
have attained the same end, with less expence.

From which it results, that almost all public expendi-
tures, should be ranged in the class of expences denomi-
nated sterile and unproductice....and that consequently, all
that is paid to the state, either as tax or loan, originates
in productive labor, and should be considered as almost
entirely consumed and expended, the day it enters the
uational treasury. But it is ngt therefore, to be inferred,
that sacrifices of this kind, are net neeessary, nay indis-
pensible ; for it is obvious that we require to have laws,
(o have them exeeuted, to be defended, judged, governed,
and our affairs administered; and unquestionably, every
citizen should deduct from the produce of his actual
industry, or from the revenues of his capital, originating
{rom anterior labor, what is necessary for the state, for
the same reason that it is necessary for him to keep his
house in vcpair, that he may live therein with secuvity.
But still be ought to know that it is a sacrifice, and that
what he gives is expended, both as it respeets the public
and his own private wealth ; in short, it is luying out, and
not sioring up money. No man should be so blind, as
to believe that expences of any kind are an augmentation
of his fortune.  Every one should know, that an expen-
sive administration is ruinous to political society as well
as (o all others, and that the most economical is the best.

I believe the conclusion cannot be denied, and that it
is very evident the sums absorbed by state expences are
4 continual cause of impoverishment, in most pations, and
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that consequently, the extent of revenue necessary to meet
these expences, is an evil, as it respects economy ; but it is
evident, that the extent of revenue is injurious to national
wealth; and it is no less evident, that it is still more so
to political liherty, because it places in the hands of
government, great means of corruption and oppression ;
it is not, therefore, and it cannot be too constantly
present to our view, because the English pay enormous
taxes, that they are frec and opulent ; but because they
arefree toa certain extent, that they are rich ; it is because
they are rich, that they can pay great taxes: but itis also
because they are not sufficiently frece, that they pay taxes
which are enormous ; and because their taxes are exces-
sive, they must necessarily and very soon be neither wealthy
nor free.

After having examined the general cffect of taxes, if
we were desirous of cnquiring into the particular effects
of each of them, we should be obliged to enter into details,
which our author has not touched. All possible taxes,
and I belicve they have all been devised by the very
gracious sovereigns of Europe. may be divided into six
prineipal kinds, namely : '

1. Taxes on land; the real tax or tax on land, the
twentieth, and contribulion foncicre, in Franee ; and the
land tax in England.

2. That on the rent of houses.

3. That on the funds or interest due by the state.

4. Capitation or tax en persons, sumptuary and per-
sonal contributions, patents, corporation charters, fvee-
dom of corporations, &c.

5. Taxes on civil acts or deeds, social transactions, as
stamp acts, registering of muniments, fines of alicnation,
the hundredth penny, mortmain, and others; to which
may be added, the tax or rent or compensation, given by

18 To givc a proper account of their effects, T believe the best method is to
class them.
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one person to another, for there is no other ineans of
knowing than by the public offices in which the acts
constituting them are preserved.

6. The impost, or tax on merchandize, either by mono-
poly or exclusion, or even the forced sale, as formerly
that of salt and tobacco in France, either at their
formation, as the taxes on salt works and on mines, and
part of those on wine in France and those on breweries
inEngland; either at the time of consumption or in their
passage from the manufacturer to the sonsumer, on an
internal exeise or an internal duty  1olls on roads, canals,
postage, tolls at the entirance of cities, of bridges, &e.
Each of these kinds of taxes has one or morc means
peculiar to itsclt of affecting distributive justice, and con-
sequently liberty, or of injuring public prosperity.

At the first glance we may perceive, that taxes on
land are subjeet to the inconvenience of a difficult and
unequal assessment, and to produce a dislike to the
possession of any land the rent of which does not exceed
the tax, or exceeds itin too small an amount to induce
any on¢ to ineur the incvitable risques of seasons and
other coutingencies, and to make the necessary advances
for cultivation.

‘Taxes on rented houses have the tendency to diminish
the income of building, and consequently to prevent the
ereclion of new houses for hire, so that the citizens
are obliged to reside in houses less commodious and healthy
than might have been otherwise had at the same rent.”

19 I cannot agree with some French economists, that taxes should not be
levied on houses, or at least should only be in proportion to the net produce of
the caltivation of the ground they uceupy, all therest, according to them, being only
the mterest of the capital employed 1n building which they say cannot be taxed,

This opinvin is a consequence of that which assumes that the cultivation of
land is the only productive labor, that taxes can be levied on tand, only because
theve is in the product of the earth a part purely gratuitous and entirely due to
nature. ..according to these writers, thisis the only patt which it is reasonable
and lywful to subject to taxation,
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A tax on the rent or interest due by the state, or a tax
on its own debts. is a real bankruptey ; if levied on funds
already established, it is a diminution of the interest pro-
mised for a capital already reecived; it is a breach of
contract, and it is deeceptious; bhecause at the moment
of making the contract for the capital, it would have
been move reasonable to have offered a smaller interest,
than a great one and then yetain a part of what was
previously engaged to be paid.

Personal taxes occasion very disagrecable enquiries, in
order to the equul assessment upon each individual's
fortune, and must always De very variable Dbecause
depending on imperfect information, cither when ihe
objects are aequired riches or the means of acquiring
them ; in the Jast ease, when assessed upon any useful
accupation, the effect is to discourage it, hecause industry
is thus deprived of part of its own production, the fruit-
of that industry are enhanced in value, and the effect ia
that they are retarded or abandoned altogether.

Taxes on deeds, and in general on all conveyanees of
property, shackle the sales, lessen theiv nominal value.
and by rendering the transfer expensive, augment the
expences of justice 50 much, that persons who ave not
wealthy, cannot defray the charges, nor asscrt their
rights ; they cause the transactionof legalacts to be trouble-
some and difficult, lead to litigation and vexations from
the officers of the revenue; they furnish temptation to
eoncealments, and to the introduction of deceptious clauses
and falsc valuations, which open wide the doors of
injustice, and become the causes of multitudes of couten-
tions and misfortunes.

Respeeting duties on merchandize, the inconveniencies
are yet morc numerous and complex ; but no less certain
and lamentable.

1 hope presently to prove that all this is incorreet  yet I shall not oppose this
tax, nor any of thosc which follow, though glicy are reprobatedin common upen
the prneiples of tlns system,
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Monopoly or exclusive sale made by the state, is edious,
tyrannical, eontrary (o the common natural rights which
every man has, of buying and selling as he deems to his
advantage, and renders a multitude of violent measures
pecessary. It is yet worse, when the sale is foreed, that
is to say, when individuals are obliged, as has some-
times happened, to purchase that which they do not
want, under the pretext that they cannot do without it,
and that if they do not buy, it is to be inferred they
must be provided with that which is smuggled.

Datics levied at the moment of production, evidently
require, on the part of the person by whom they are
produced, an advance of funds, which being a long time
unrepaid by ihe sale of the production, greatly diminishes
the mass of reproduction,

It is no less evident, that dutics exacted, either on
consumption, or during transportation, impede or destroy
some branch of industry or commerce, rendering goods
that are useful or necessary, scaree or dear ; interrupting
social happiness, deranging the nature und order of simple
transactions, and forming between the different wants,
and means of satisfying them, proportions and relations,
which did not exist before those constraints, which are
neeessavily variable, and which continually render the
Jaudable undertakings and resources of the citizens,
preearious.

In fine, all those imposts upon merchaudize, whatever
they may be, require a multitude of restraints, precan-
tions, and formalitics. 'They occasion a variety of ruinous
interruptions in the pursuits of the active eitizen, and
are very much subjeet to be arbitrary ; they ecause actions
imdifferent in themselves, (o be converted into crimes,
which are often expiated by inhuman penalties.  Their
collection is expensive, requiring alnost an army of
officers, and producing a multitude of pceulators, all of
whom become lost to society, and maintain against it
real eivil war, and all the consequences fatal to social
reonomy and public morals,
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On examining each of these remarks on diffcrent taxes,
with attention, we may perceive that they are every one
of them founded on experience ; and after having consi-
dered that each tax is a saerifice, and that the revenue
arising therefrom, is almost generally employed in an
unproductive manner, and often a fatal onc ; we have
shewn, that each tax has lesides a particular manner of
becoming injurious to the liberty of the citizens, and to the
prosperity of society : even this is perceiving a great
deal. However, these are only general observations ;
they shew that taxes are hurtful, and in several different
ways ; but we do not yet distinetly perecive upon whom
the loss, which is the result, ultimately falls, and who it
is that rcally and unavoidably suffers the whole Joss.
This last consideration, requires a more close investiga-
tion of the subject; the explanations which it requires,
are curious and very important, on account of the num-
ber of consequences which arise out of the investigation :
let us then examine it, without adopting uny system,
limiting oursclves scxrupulously to facts.

It is evident, that when a tax is laid upon land. the
owner really pays it, withont having it in his power to
transfer the burthen to any one else, for the tax does not
furnish him with the means of augmenting his income.
since they add nothing either to the demand of produce
nor to the fertility of the soil; nor do they enable him to
diminish his expences, for they do not alter the nature of
those which he already incurs and pays, ner do they
procure a greater facility in the manner of employing
them ; all will agree to this. But it has not been suffici-
ently remarked, that the proprictor of such lands is not
really to be considered as deprived of his annual income,
but as having lost a portion of his capital equal to the
principal which this part of his income would produce at
the currcnt interest, A preof of this is, that if u landed
property producing five thousand dollars clearincome. and
worth one hundred thousand do)lars. should on the day after
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a perpetual tax of onc fifth laid on it, be offered for sale.
it would not bring more than eighty thousand dollars, all
things else equal ; and in like manner, it would only be
considered worth eighty thousand dollars, compared
with other property which had not been subjected to any
charge. In effect, when the state declares that it will
forever claim the fifth of the income of landed property,
it is the same as if it declared itself the proprietor of the
fifth part of the capital, for no possession is worth any thing
but on account of the utility that may be derived therc-
from. This is so true that if in conscquence of new
taxes, the state negociates a loan, at an interest equal to
such taxes, it has really pledged the eapital it has claimed
and made away with it all at once, instead of annually
expending the income that might be derived from it. Itis
as if Mr. Pitthad all at once demanded of the land holders
of England the capital of the land tax they were charged
with, and it had been delivered and he had made away
with it at once.

From thence it follows, that land, on changing propri-
etors, from the commencement of the taxes thereon, the
taxes are really no longer paid by any person, for those
who have acquired it, have only obtained what was left,
and consequently lose nothing ; the heirs have taken
possession of only what they have found, the surplus for
them is as if their predecessors had expended or lost it, as
indeed they have lost it.

It also follows, that when the state remits all or part
of the land tax, which had been previously established
as a perpetuity, it purely and simply makes a present to
the actual proprietor of the capital of the taxes which it
ceases to demand: it is, as respects them, a free gift, to
which they have no more right than any other citizen,
for this part of the capital was not taken into considera-
tion in the transactions by which they became the
proprietors.
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It would not absolutely be the same, if the tax had
been originally established only for a limited period of
years, then there would really have been taken from the
proprictors only a portion of the capital corresponding
with an annuity for such a number of years; nor could
the state borrow more than the amount of an annuity for
the years named, from those to whom the taxes thereon
might be assigned as a security for the loan; and the
lands could Dbe considered in transfers as lessened in
value only to that amount. In the event of the tax
ceasing, as if the loans corresponding thereto were termi-
nated, then on both sides it is a debt extinguished ; as
to the rest, the principle is the same as in the case of a
tax and sale in perpetuity.

1t is, therefore, cver true, that when a tax is Ievied on
land, a value equal to the capital of this tax is taken
from the actual possessor, and that afterwards, it is ne
longer paid in reality by any one: this observation is
singular and important.

It is absolutely the same, with respect to the taxces on
the income of houses; those possessing them, suffer at
the time the taxes are established, the entire loss, for
they have no means of indemnifying themselves; for
those who buy them afterwards, pay only in proportion
to the charges they are encumbered with ; those who inhe«
rit them, caleulate only on the value that remains; and
those who build afterwards, make their calculations upon
things as they find them established ; if a sufficient inte-
rest should not avise therefrom to render the undert:king
advantageous, they would not attempt it, until through
the encreased demand for houses, rents should cnerease ;
as, on the contrary, if it were very profitable, there would
soon be a sufficiency of funds employed therein, to render
it not more advantageous than any other.

Hence we may conclude, that the proprietors on whom
the taxes fall, lose the entire capital thereof, and when
they are all either dead, or have transferred their pro-
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perty, such taxes arc paid by persons who cannet com-
plain thereof.

The same may be said of the taxes which a government
lays on the interest of' money it has borrowed : certainly
the unfortunate creditor fron: whom the deduction is
made, suffers all the loss, not being able to throw it on any
one; but beside, he loses his capital in proportion to the
deduction ; the proef is, that if he sells his interest or
stock, he oltains less for it, in proportion as it is
more cncumbered, if the general rate of interest on
money has not varied; and it also follows, that subse-
quent posscssors of this stock, really pay nothing ; for
they have received it in this condition, and for the valuc
which remains, in virtue of a purchase freely made, or
a suceession voluntarily accepted.

"The effect of tanes on individuals, is not the same:
we cannot distinguish between those which are levied on
riches realized, and on the means of acquiring them, that
is to say, on industry of any kind. 1In the first place, it
is evidently the person taxed, that undergoes the loss
resulting from it, for he cannot put it off on any one
else ; but as in relation to cach individual, the tax ceases
with his life, and that every one is successively subjected
thereto, in proportion to his supposed riches ; the first
person taxed, loses only the sum he pays, and not the
capital thereof, but without exonerating those who suc-
eced him ; so that at whatever time the tax ceases, it is
not a gain to those who had been subject to it, but a
keavy burden from which they have been relieved.

In respeet to the personal tax on any object of indus-
try, it is not less true, that the person who first pays it
docs not lose the capital thereof, nor exempt those who
succced him therefrom : but it occasions consequences
of another nature. A person engaged on some new ohject
of industry, at the moment it becomes encumbered with
a new tax. such as the encrease of the fces on taking
out a patent, corporations, and the like, such person has
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only two courses to pursue, cither to renounce his indus-
trious undertaking, or pay the tax, and suffer the loss
occasioned by it....if, notwithstanding this tax, he thinks
his undertaking advantageous.

In the first case e certainly suffers, but he does not
pay the tax: consequently, I shall not notice it. In the
second, the burden certainly fulls upon himself; for
neither augmenting the demand, nor diminishing the
expence, it presents Lhim with no immediate means of
encreasing his own income, nor of lessening his expences ;
but a tax sufficiently heavy to force all the personsiwho
pursue a particular branch of industry to abandon it, is
never levied at once, because all industrious professions
being necessary for society, the extinction ol a single
one would tend to produce a general disorder among
other branches conneeled with it; so that when a tax iz
levied on such objects, it is thosc who are sufficiently
rich not to care for a trifling profit, or those whose sue-
cess is so small, that nothiug would remain after paying
the tax, that would abandon the profession; the others
would continue them, and these, as we have already said,
would really pay the tax, atleast until a certain number of
their fraternity had ceased to do business, and afforded
them by the cessation of competition, the opportunity of’
transferring the tax, Dy an addition to the selling price,
from the manufacturer o the consumer.

This is the condition of those exercising a profession
at the time of laying the lax; these who embrace the
same kind of industry after the tax has been estublislied,
are not in the same situation ; the law is already made;
we may say they agree to the conditions, and that the
tax is as to them rated among the expences incident to
the business, the same as the necessity of renting such a
stand, or buying such a machine: they only ender into
the business because, notwithstanding the tax, they
think it the best business they can follow, with the
capital and industry they possess: so that though they
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really pay the tax it takes nothing from them. Those
to whom the tax is a real burthen are the consumers,
who, without this charge, could have procured at a less
expence the kind of articles which they purchase, which
are the best they can obtain in the existing state of the
socicty ; whence it follows that if the taxes be removed,
these persons really reap an advantage {rom it upon
which they did not before calculate. They perceive
themselves gratuitously and fortuitously transported into
a class of society more favored by fortune than that in
which they were placed, while those who exercised it
anterior to the tax, only return to their first state ; we
may perceive that personal taxes, founded on industry,
have very different cffects; but the general effect is to
diminish the enjoyments of (he consumers, since their
tradesmen do not give them goods for that part of their
money which goes into the publie treasury.

I shall enter into no more details: but we eannot
accusiom ourselves too much, to examine the operation
and cffects of indireet taxes, and to follow them with
attention through all their modifications. Let us pass
to taxes on deeds, records, and other papers, muniments
of social tran<actions.

This part of the subject requires some discrimination.
The portion of the tax which augments the expence of
justice and makes a part thereof, is undoubtedly paid by
the persons on whom the forms of office makes these
expences fall, and it is difficult to say to what class of
society it is most injurious; however, it is evident that
it affects those possessions most which are liable to con.
tention ; now when they relate to landed property, the
cstablishment of such taxes certainly diminishes their
value in transfers ; and this consequence also follows, that
those who have purchased lands subsequent to the
establishment of such taxes, are somewhat compensated
by the reduction of the price ; and that those who before
posscssed them incurred the entire loss if they become
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partics in one action, and even undergo a loss without
any action or paying the tax, for the value of their
property is diminished ; consequently if the tax ceases,
it is only a restitution for the last, and again for the
others, for they are placed in a better condition than
they had calculated upon, and on which they had formed
their speculations.

All these principles are still more applicable, and
without qualification of the portion of the tax, on trans-
actions which relate to purchase and sale, such as fines
of alienation, the hundredth penny, and others: this
portion of the tax is altogether paid by him who holds
the property at the time it is thus encumbered, for the
person who afterwards buys it from him takes this into
consideration, and consequently pays nothing; all that
can be said is this, that if’ this tax on deeds of sale of
certain possessions, be accompanicd by other duties or
other acts which burden other possessions, or diffcrent
means of investing capital, it will happen that such kinds
of property are those alone which suffer a diminution
of value; and that thus a part of the loss is indirectly
prevented by the cffects which are produced upon others,
because the price of every Kind of revenue is relative to
some other kind ; so that if all these losses could exactly
be balanced, the total loss resulting from the operation
of taxes, would be proportionably and very exactly distri-
buted. This is all that can be expected, for it must
necessarily exist, since taxes are always a sum of moncy
taken from the governed, to be placed at the disposal
of the government.

Duties on merchandize have yet more various and
complicated effects; in order to give them an effective
examination, let us first observe, that at the time mer-
chandize is delivered to the consumer, it has a natural
and nccessary value. This value is composcd of the
value of all that was necessary for the subsistenee of
those who have produced, manufactured. and transported
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the merchandize, during the time which they were
employed upon it. 'This price, I say, is natural. beeause
it is founded on the nature of human concerns, indepen-
dently of any convention ; and it is necessary, because if
the people so employed did not obtain subsistence by their
labor, they would perish, or devote their faculties to
something else, and such occupations would no longer be
undertaken. But this natural and necessary price has
almost nothing in common with the market priee, that is to
say with the price given for itata sale free on both sides;
for they have cost very little trouble, or if it required a
great deal of labor it may have been found or stolen by
the person who exposes it to sale; so that hie may sell it
at a very low price, without losing any thing; but it inay
at the same time be so useful to him, that he would not
part therewith without a considerable sum ; and if several
persons desire to obtain it, he will get his price and make
a great gain; on the contrary, a thing may have cost the
person offering it for sale a great deal of trouble, and it
not only becomes necessary, but want forces him to part
withit; or if there be no person desirous of purchasing it,
he will then be obliged to offer it for the smallest possible
price, and will suffer a great loss. The natural price is,
therefore, composed of anterior sacrifices made by the per-
son who sells it, and the conventional price fixed hy the
offers of the buyers. These are two things in themselves
foreign to each other, only that when the conventional
priee of labor is constantly below the natural one, people
cease to oceupy themselves with it; then the produce of
such labor becoming secarce, more attempts are made
to procure it, if’ still in demand, so thatif any wise pro.
ductive, the conventional price becomes equal to the
natural one, which is essential to production. It is in
this manner that all prices in society are formed.

From this it follows, that thesc who oceupy themselves
on work of which the conventional price is lower than
the natural price, ruin themselves or have to relinquish
it: that those who exercise an industrions employment,
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the conventional price of the products of which is strictly
equal to the natural value, that is te say those of which
the profit is almost equal to the expenditures required to
procure absolute necessaries, obtain no more than a mise-
rable existence; those in possession of talents, the
conventional price of the productions whereof is superior
to the demands of absolute necessity. enjoy life, prosper
and multiply; for the fecundity of all living kind, even
among vegetables, is such, that only a want of nourishment
for the buds prevents the encrease of individuals. These
are the causes of the retrograle, stationary, or progressive
state of population among men. Temporary calamities,
such as famine or pestilence, have little effect thereon.
Unproductive labor, or productive to an insufficient degree,
that is to say luxury...in which war should be com-
prised....and unskilfulness, by which should be under-
stood ignorance of all Kinds...are the poisons which
decply infect the sources of life, and continually destroy
reproduction. This truth eonfirms what we have estab-
lished in the seventh Dook, or rather is the same in
different terms; the population of savage countries, and
the weak population of those that are civilized, where
an enormeus inequality of fortunes has introduced great
Juxury on one side, and consequently great miscry on
the other, are incontestible and eternal evidences of the
prineiples.

It is now easy to apprchend that duties on merchandize
affect the price in different modes and in different limits,
according to the mannerin which they are levied, and
according to the nature of the goods they operate upon ;
for example, in the case of a monopoly or exclusive sale
made by the state, it is evident that the tax is paid
dirvectly or immediately, and without remedy, by the con-
sumer, and that it has the greatest possible extension,
But this sale, if forced, cannot either as to the price or
quality exceed a certain term, which is that of the possi-
bility of paying it. 1t stops when it would be useless to
exact it. or that it wewld cest more than it produces.
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This is the point which the duty on salt in France had
reached, and is the maximum of exaection.

If the sale be not forced, the duties varying accord-
ing to the nature of the merchandize, and that
not being necessary, as the price encreases the con-
sumption decreases; for there is only a certain sum of
money in society, destined to procure certain kinds of
enjoyment ; it might even happen, that by raising the
price a little, the profit may be greatly diminished ; for
many people may renounce the article entirely, or cven
replace it by another; however, the duty is always
effectively paid by those who continue to consume.

If, on the contrary, the state has the exclusive sale,
although optional in the buyer of an article of merchan-
dize of the first necessity, it is in effect a forced sale;
for the consumption, it is true, diminishes as the price
rises, that is to say, we suffer and die ; but as it is neces-
sary, the price is always as high as the means of purchase,
and it is paid by those who consume it.

From those more than heroic stratagems, employed by
governments to disencumber their subjects of their
superfluous wealth, we shall pass to humbler artifices,
analagous it is true, but not so encrgetic. The most
efficacious of these, are the duties imposed on merchan-
dize at the time of their produetion ; for no part escapes;
not even what is consumed by the manufacturer himself,
nor what is damaged or lost in the storehouses befure
removal for use; such is the duty on salt, at the salt
pits of France; that on wine, at the time of the vintage,
or before the wine is sold ; that on beer in the English
brew house, that of the excise under the English system ;
we may range in the same class the duties on sugar,
coffee, and the like goods, exacted at the time of their
arrival from the country in which they were produced ;
for it is only then, that they begin to exist in relation to the
country that eannot produce, and yethas to consume them.

This duty, if imposed at the time of production, on
goods of no great ahsolute necessity, is limited accord-
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ing to the taste or demand for them; thus when desirous
of making a considerable profit'on the article of tobacco,
in order to encreasc a revenue for the king of Franee,
means were taken by the ministers to render tobacco a
necessary among the people ; for socicty is well constituted
to satisfy, with ease, the necessities which nature has
given us, and which eannot be dispensed with ; but govern-
ments, which should be formed with a view to the interests
of the governed, seem as if destined to create wants in
us, of which they refuse us the use of a part, and make us
pay heavily for the other part ; these ure, in fact, manufac-
tories of privation, instead of enjoyment. I know of no
industry whieh requires to be more carefully looked after
than this....yct this it is which pretends to superintend
the others |

When this same duty, at the time of production, is
imposed on goods more necessary, it is susceptible of
greater extension ; however, if such goods have cost a
great deal of labor and expence to produce them, the
extent of the duty is soon stept, not from any diminution
of desire to possess them, but frem the want of means ;
for those who produce them, must obtain a price
sufficient for their support ; conscquently, there remains
less to furnish the taxes for the state.

Duties act with their full power, when the goods are
very necessary, and their prime cost is very small ; as for
example, salt, which is all profit, except to the last con-
sumers; salt has particularly attracted the attention of
great financiers and great kings. Rich mines produce,
likewise, the same effcet, to a certain point ; but in gene-
1ral, governments take these into their own possession*

20 In favor of these possessions, lcarned writers have established the veiy
debcate maxim, that when un individual takes pussession of a tract of land by
right of first occupancy, or through a Jegal title, his right to the ground does
not exceed a certan depth! From this lumiuous prii diple it results, that the
anterior of the earth belongs to the priuce. . wherever it is worth more than th®
superficies '
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which simplifies the operation, and is equal to an exelu-
sive sale. The air and water, if possession could have
been taken of them, would alse have been objects of very
advantageous speculations, or at least, of very great
deductions.......but nature has diffused them rather too
much.®

I do not doubt that in Arabia a regular government
might derive a great revenue from water, if it were so
regulated that no one could drink without the permission
of government. As to the air, the tax upon windows is
a very ingenious means of accomplishing it, and as the
phrase is.....rendering it useful.

Wine is not a free gift of nature, it costs much labor,
eare, and expense, and notwithstanding the demand and
great desire of obtaining it, it is surprizing that it can
support the enormous charges with which it is burdened
at the time of production ; but it must also be considered
that a part of this burden falls directly on the vineyards.
and only occasions a greater diminution in the prices of
the leases of vineyards; thus it has only the effect f a
land tax, which, as we have seen, takes away a part of the
capital of the possessor, without influcncing the price of
goods or making any encroachments on the value of
productions ; so that the capitalist is impoverished, but
nothing is deranged as to society,

Grain in general, like wine, might be the object of a
very heavy duty imposed also at the time of production,
indcpendent even of the tythe or tenth with which they
are charged in a great part of Europe; a part of the

21 Montesquicu gives eredit to the emperor Anastatius, for having concciven
the happy idea of taxing the air we breathe, e haustu aeris ; we mustnot,how.
ever, flatter this great polutician too much, he does not appear to have succecded
better than any ouc else, in effictually rendering himself master of this mer-
chandize ; besides, that the air here appears rather us a motive, than a means;
and Laustu aeris, is o be taken in A metaphorieal sense, for the happmess of
breatlung and bving under the empire of 50 greut a prince, which of course,
can never be too well paid for, though capitation fulfils this objeot.
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11X would in like manner diminish the income from land
by affecting the value of its products; and consequently,
without encreasing the price of such articles, fall on the
owner. If governments have refraincd from imposing
such taxes, it is, I am persuaded, not threugh a super-
stitious respect for the principal aliment of the industrious,
who are generally sufficiently burdened by other means,
but on account of the difficulty of entering and superin-
tending every barn, granary, and which is still a greater
trouble, of entering every hut and celiar: as to the rest,
the similitude is complete.

It should be observed that the imposition Iaid at the
moment of production, on goods of an indispensible use, is
in effect, a real capitation tax, and of all eapitations it is
the most cruel for those who are not rich ; because the
poor consume the greatest quantity of productions of
the first necessity, and because they cannot be supplied
by any thing as a substitute ; these constitute almost all
their expences, and they can provide only for their most
pressing wants.  So that an additional capitation is
thus imposed, and distributed according to the propor-
tions of wretchedness, and not of riches, in the direct
ratio of wants, and the inverse ratio of means. Thus
we may estimate duties of this kind....but they are very
productive, and oceasion little emotion in good company,
which is saying what is very much in their favor,

Respecting duties imposed on different merchandize,
cither at the time of their consumption, or at their differ.
ent stations, as on a public voad, in a market, at the
entrance of cities, on deposit in warehouses, and the
like, their cffects have been already indicated by those
we have seen resulting from them, in the case of an
exelusive sale, and the dutics imposed at the time of
production; these are of the same kind, only not so gene-
yal, because various and seldom capable of embracing a
great extent of country ; indeed the greatest part of
these impositions are local, a toll affects the goods which
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pass on the road or canal, where it is established at the
entrance of towns it only affects the consumers within
them ; a duty levied in 2 market or shop, does not affect
those who sell in the country, or at an extraordinary
fair; so that they only render prices more irregular, and
always derange them in the places which they affect; for
when an article of merchaudize is charged with the tax,
either the person who is the producer or the consumer
must lose the amount of what is drawn off by it.

It is here, that the consequences of two important
conditions, proper to all merchandize, should be stated,
in relation to the products and effeets of taxation....one,
their being of the first necessity, or only administering
to our comforts or luxury....the other, that the conven-
tional price should be higher than the natural price, or
only equal to it; as to being less, we already know it is
impossible.

If the article taxed, be of the first necessity, it cannot
be dispensed with, and will always be bought, so long
as there are means to disposc of for the purpose ; and if
its natural price be equal to that of convention, the pro-
ducer cannot abate arny thing. so that all the loss must
fall on the consumer, who must suffer thereby. Old
socicties, oceupying territory circumscribed for a long
time, are only able to encroach upon other territorics
alrcady occupied; and this is the condition of almost all
merchandize, of the first nceessity ; for the effect of a
long contention Letween the opposed interests of the pro-
ducer and consumer, is that each infringes somewhat on the
social economy and order, according to the force of his
capacity: those possessed of skill sufficient to seck or
exact more than what absolute necessity ealls for, will
betake themselves to such methods; those who cannot,
are noi qualified to suceeed by such courses, and will oceupy
themselves with indispensible productions, because the
frequency or constancy of demand will compensate their
want of skill ; but they are paid only for what is strictly
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necessary ; and there are always a sufficiency of people,
of this degree of capacity, who have no other resource but
employment of this kind, and it is necessary and natuyral
that it should be so ; for the goods of the first necessity,
are absolutely requisite for all, and particularly for the
poorest of all the other classes, who consume without
producing, being otherwise employed; so that these
poor people can only subsist in proportion as these
articles arc easy to be procured. It is therefore in vain,
that the dignity and utility of agriculture, or any other
necessary profession, is so much cxtolled ; the wmore
indispensible it is, the more inevitably must those occu-
pied therein, want other talents, and therchy be reduced
to a strict necessity. There is no other direet means of
ameliorating the condition of these men, the last in rank
in society, because almost destitute of intellectual
knowledge, but by permitting them to exercise the little
knowledge they may have, wherever they may think it
will be more productive ; for which reason, expatriation
should always be allowed iu every country and to every
man, for he is already sufficiently miserable who is
reduced to this resource. Many other political nea-
sures might also indirectly concur in defending poverty
against the iron yoke of nceessity, but this is not the
place to treat of them; taxes alone, are our present
object ; moreover, these men, whom with justice we pity,
suffer yet less, even in an imperfect state of society, than
they would in the savage state ; without entering into any
details, the proof is, that on the same cxtent of territory
there live more animals of our kind, even those belong-
ing to the soil, and I might even assert a greater number
of slaves than savages, for men become extinet only
through an excess of misery; the proportions of any
thing should be taken into consideration, and nothing
exaggerated, even in that which we disapprove, or which
afflicts us.  The vicinity of immense regions of fertile
and uncultivated lands, is an cxccllent means of remedy-



182 A COMMENTARY AND REVIEW

ing these evils ; this is the condition of the United States
of America, and of Russia in Europe. 'I'he different
means of profiting by these happy circumstances, shews
the difference between the two governments, or rather,
the two nations ; onc of which is not as capable of govern-
ing itself as the othicr, and will continuce so for a long time.

If the articles taxed are not of the first necessity, and
the conventional price be only equal to its naturval price,
it is a proof that the consumers do not care much for it,
and when duties ave levied thereon, the produceyr has no
other resource but to renounce his occupation to obtain
subsistence in some other profession, thus encreasing
his misery by his own concurrenee, and in which he labors
under a disadvantage of not having been at fivst acquainted
with his new pursuit. Thus they perish at least in great
part; the eonsumer only loses an enjoyment to which he
was not attached, probably because he had substituted
some other {or it, and thus the tax produces nothing.

1f, on the contrary, goods or industry of little necessity
are taxed, and bear a convéentional price far superior to
their natural value, and which is the case with all arti-
eles of luxury; there ave bounds within which they are
confined without reducing any one to misery : the same
total sum is expended for this enjoyment, unless the
taste which causes it to be sought after decreases: it is
the producer that pays the whole of what the tax takes
from his entire sum, but as he gains more than what is
absolutely a good profit, he succeeds. But we can only
say that this is a general truth, for in some trades sup-
posed to be advantageous, there are individuals, who,
through want of skill and reputation, or other circum-
stances, obtain only a scanty subsistence ; these, on the
imposition of taxes, are forced to abandon their profession,
which is always very distressing, for men arve not like
mathematical points; such changes are not effected
without collisions productive of disorder. It is thus that
the diveet effect of different and partial local duties
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imposed upon merchandize in their transportation from
the producer to the eonsumer, may be estimated.

But, besides these direet effects, such duties have
others that are indivect and of a different character from
the first, or which mixing with them render them more
complicated ; thus a heavy duty on an important article
Ievied at the entrance of a town; on the one side it
lowers the rent of houses, by causing it to be a less
desirable place of abode ; on the other, it diminishes the
rent of lands producing the article, by rendering the
sale theveof less considerable, orless advantageous; hiere
the capitalists, even though absent and no wise connected
with it, are injured in their capital, the same as by a
land tax, while it was only coniemplated to affect the
consumer or producer thereby; this is so true, that the
proprictors, if it were proposed io them, would make
sacrifices more or less great to pay oft' a part of the Lund
of the duty. or direetly furnish a part of their annual
produce: we have frequently seen it

What is more than all these economiceal considerations.
we should only consider as real cousunicrs of an article,
those who effectively consume it for their personal
satisfaction, and employ it for their own use. "I'hese
only we can speak of under the dcenomination of con-
sumers; however, they are far from being the ouly
buyers of sueh articles, often the greatest part of these
purchases are made as primary articles of other pro-
duclions, and as the raw material for their ownindustry :
then the duty imposcd on such articles, affeets all those
productions, and the industry dependant thereon; this is
what particularly happens to articles of very genera!
use, and of indispensible necessity; they constitute a
part of the expences of many different productions,

We must likewise consider that the duties of which we
are treating, never act altogether upon a single article.
they are at the swme time levied upon mumy hinds of
goods, that is to suy...npon man3 aviicles of production
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and consuinption; upon each according to its nature,
they operate some of the effects we have explained, so
that all of the different cffects reciprocally balance and
resist each other; for the new duties with which an
industrious occupation is burdencd, prevent the embracing
of it in preference to another which has just received
alike injury. The hurden which oppresses one kind of
consumption, renders it unfit for a substitute to one we
are desirous of renouncing; whenece it follows, thatif it
were possible completely to prevent them from clashing,
and to form a perfect equilibrum of all the weights, so
that by placing them all at the same time in such a
situation as that they would every wherc act with an
equal pressure,no proportion would be changed by them.
They would together have no other effect than what is
common to all taxes....namely, that the producer acquires
aless profit on his industry, and the consumer less enjoy-
ment for his money. Taxes might be considered as good,
if to these general and inevitable evils they did not join
evils of another and a particular kind, which are too
distressing.

Such are the principal considerations that I was desi-
rous of finding in this partof the Spirit of Laws, which
treatsof thelevying of taxes, and the extent of the public
revenue as connected with liberty ; for we cannot too
often repeat, that liberty i3 huppiness.  Economical
science forms a considerable part of the social seience ;
it is even its principal end, for we desirve society to be
well organised in order that our enjoyments* may be
more multiplied, more perfect, and more tranquil ; and
so long as this end is not well understood, we are liable
to a number of errors, from which our celebrated author
is not always exempt.

22 Moral enjoyments always to be understood ; and for the most part, the
vesult of a happy order of society is, that viitue becomes first an effect, aud
then a cauze
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‘The question, by whom are taxes really paid, is parti-
cularly interesting, because it affeets the whole mechanism
of society, and its true springs are known or usknewn,
according as it is perfectly or imperfectly resolved.
If it should be thought that I have already said too
much on this subject, its hnportance will be my justifi-
cation ; mruch is yet requived fully to explain it, to make
all the applications, to develope all the consequences, to
the right understanding of it: this I shall leave to the
sagacity of the rcader; and I am persuaded that the
more he takes the trouble to investigate it, the more
solid and fruitful he will perceive the principles to be
which we have alveady established. But il they are
true, as I believe them to be, and even so true that I think
I may confine myself to the bare declaration of them,
and leave them to their ewn strength without any other
support than their own evidence, how comes it that con-
trary opinions have been so generally adopted? This iso
point which I demand further permission to discuss,
should it even be thought that I trespass beyond the
bounds prescribed by a commentator, by eausing discus-
sion after discussion to rise out of the subject, with an
insupportable perseverance.

The old French economists were enlightened and
estimable men, who bave rendered great services to
mankind ; but they were very indifferent metaphysicians,
until the physiologists took a share in the subject.

In this we may say, that GREAT TALENTS BELONG
ONLY TO OUR TIME.

And yet they are scarce ; the philosophers exclusively
called economists, have not then sufficiently studied the
pature of man, and particulurly his intellectual disposi-
tions. They did not perceive, that in our faculties and
in the manner in which our will employs them, all our
treasure consists, and that this employment of nature
constitutes the only wealth that in itsclf has a natural
and necessary primitive value, which it communicates to
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all things upon which it is employed, and which could
have no other: consequently, they have imagined, that
there might be some useful labor unproductive of any
real value. Then more struck with this negative power
of nature, which appears to form creations in favor of
agriculture which set it in motion, than with the other
physical powers through the means of which all our
other works are performed ; they persuaded themselves,
that there was really a gratuitous gift on the part of the
earth, and that the labor employed in eultivating it, alone
descrved to be called produetive ; without perceiving that
there is as great difference between a bundle of hemp and
ashirt, as between a bundle of hempseed and a bundle of
hemp; and that the diffcrence is entirely of the same
kind, consisting of the labor employed in performing the
manufactare,

This fulse idea of a sort of magical virtue attributed
to the carth, has led these philesophers into several con-
sequences yet more false; among which was the notion
{hat there are no true citizens in a state but the proprie-
tors of Jand, and that they alone constitute socicty ;
another pernicious consequence was their admiration of
the feodal system, altogether founded on these pretended
rights of an inanimate tract of land, which infeoffs and
sub-infeoffs the different parts, which establishes a
gradation of slavery from the last tenant, and cven the
persons attached to the soil, up to the fivst paramount
lord, in rcspeet to whom, living on the territory over
which he presided, possessed no rights but such as it
was his plcasure or displeasure to grant: and in fine,
that all things as they erroneously asscrted, being derived
only fromn the earth, the cavth only should be subjeet to
taxation, aud that even when other taxes were levied
beside that on land; but as it necessarily happens, trom
the nature of things, that taxes ultimately fall in the
praportior of lmds, and even with a heavier weight; and
us these results, ever found not to he rigorously exact, seve-
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ral of the cconomists have rejected some of them, but
they have all agreed in that which engages our present
attention, the doctrine relative to duties,

This prejudice in relation to gratuitous production by
the earth, has so much perplexed and taken such deep,
root in the mind, that it is difficult entirely to eradicate
it. That learned and judicious writer, Adam Smith,
perceived very clearly, that the human faculties are the
only treasure of man, and that all which composes the
wealth of a particular society. is nothing more than the
accumulated productions of industry which have not been
consumed ; he has acknowleged that all labor which makes
an addition to the mass of wealth more than the person
performing that labor consumes, should be called pro-
ductive, and that labor is unproductive only in the
contrary case ; and he has completely refuted those who
give the attribute of productiveness only to the cultivation
of the earth. Yet he imagines, that there is in the rent
of land something else, which he calls profils of capital.
He considers it as a production of nature, and express-
ly says, book 1I, chap. 5, that..it is the work of
nature that remains, qfter the deduction or balunce is
made, of all that can be considered as the work of man.
He likewise calls a portion of the accumulated wealth,
the fixed capital of a nation, and in this he comprises
the amelioration of the soil; but he does not, as he
should, comprise therein the soil itself, for the value it
has in commeree. It is true, he says that a farm ameli-
orated, may be considered in the sume light as those useful
machines, which fucililate labor ; but he has not ventured
to say explicitly what nevertheless is true, afieldisa
tool in the hands of & workman, as much as any other
tool, and that the vent paid for it, is the same as the hire
given for the usc of a machine, or ke interest on a sum
of money borrowed.

J. B. Say, formerly a member of the French institute,
is undoubtedly the anthor of the hest work on politiea?
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economy, that has yet appeared ; he wrote a long time
after Smith, and acknowleges with him, that the
employment of our faculties is the source of all wealth,
and it alone, is the cause of the mecessary oalue of all
things that possess any; because this value is only the
representation of all that was necessary to satisly the
person who had formed any thing by his industry during
the time he employed his faculties thercupon. He
goes yet farther, and expressly says, that being incapable
of creating even an atom of matter, we can never effcet
any thing but transmutation and transformation, and
that what we call producing, is in every imaginable
case, giving a greater utility as it respects us, to the
elements we combine and operate on, with the assistance
of the powers of nature which are put into action by us ;
as that which we call consuming, is always diminishing
or destroying this utility by making usc thereof. 'This
luminous principle, is equally applicable to the farmer,
manufacturer, and merchant ; to cultivate, is by thc means
of a tool called a ficld, to eonvert seeds by means of the
air, earth, watcr, and other principles, into an abundant
harvest.**> To manufacture, is, with the assistance of
some instruments, to change hemp first into linen, and
then into shirts. To traffic, is, with such machines as
ships and waggons, to convey for the consumer useful comn-
modities produced at a distance from him, adding thercto
the expence of transportation; while to those whom
we take these things from, we send other articles, that

23 Agriculture is particularly a chemical art : a farmer causes the grain of
which he is in want, to giow, as a chemist makes the inflammable gas which
be requires for his uses  The farmer ploughs, harrows, manures, gows, and if
necessary, waters it, to arrange the elements which are to uct in contact with
cach other, in a comenient manner. The chemist disposes his apparatus, his
.oid of manganese, and his sulphuric soid, with the same view  After which,
both leave the different affinities to aet, and both obtan their object : if that
w»hich they produce has more pecuniary value, 1t 1s an incontestible proof of its

beiug more uscful than what they employed and consumed during the opera-
£0n
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they are in want of, and which, in like manner, are not
within their reach. On the contrary, to consume food,
is to convert it into dung ; to consume a suit of clothes,
is to change them into rags; to consume water, is to
drink, make it foul, or only return it to the river.

With so clear and distinet an idea of the subject, it
was impossible not to sce things as they are. Mr. Say
likewise pronounces, without hesitation, book I, chap. 5,
that a tract of land is only a machine ; yet influenced by
the authority of his predecessor, whom he has so often
corrected and excelled, or perhaps only overcome by
the power of habit, or by deceptive appearances, he permits
himself to be dazzled by the illusions he has so com-
plctely destroyed. He persists in considering a tract of
lIand, as a possession of a pavticular nature, its produc-
tive service as something else than a utility to be derived
from a tool; and its rent as different from the interest
given for a capital lent. In fine, book IV, chap. 16, he
more formally than Smith, says, in discussing with him
the same subjeet, that it is from the action of the carth
the profit of its proprictor avises. This single fault,
accounts for the ambiguity that prevails on all that he
says on capital, revenuc, and taxcs,

In fact, with such a prepossession, it is impoussible to
give any consistent account, of the progress of society,
and of the formation of our wealth; we are obliged,
like Mr. Say, to acknowledge as constituent parts of the
value of all things, which possess any: 1. Profit of
labor or income. 2. Profit on capital ; which appears to
be a thing quite diffcrent from the first. 3. Profit on
land, which also appears to be an element of another
kind. 'We know not how to determine the natural and
necessary value of each thing; theye is always a pertion
of which we cannot perceive the cause, much less could
we see the effcets which taxes produce thereon, and the
influence of all this on the life of man, the cxtent of
population, and the power of ¢tates; allis perplexed and
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sophisticated by their principles ; and on these subjects,
arbitrary and incoherent opinions only, can be formed.
On the contrary, by renouncing this prejudice, and
firmly persuading ourselves that what we call land....that is
to say, a cube of earth and stone having one ofits faces on
the superficies of our globe....is a mass of matter as well as
any other, with this difference, that it eannot as a body
change its place. This difference, it is true, occasions
#ts being defended and preserved with more difficulty by
jts proprictor, because it cannot be concealed nor taken
with him like movabde property: but if socicty be suffi-
cicntly enlightened to acknowlege, and sufficiently pow-
erful to proteet it, it is a possession similar to others.
*I'his property might be such that its possession would be
ood for nothing ; in which case it has no price in any part
of the world, it could neither be sold nor let ; on the con-
trary it may be useful in many ways. Xt may serve for the
foundation of a dwelling house, or store houses for mer-
chandizes, or a work shop ; fuel may be procurcd from it,
materials necessary for manure to fertilize other lunds;
ghere may be springs thercon well adapted for irrigation ;
precious metals, diamonds, or other stones, and minerals
of great value; it may be particularly adapted to receive
grain, yielding great abundance. In all these cases its
value is great. It may perhaps be said that the value of
the ground has then no proportion to that of the lahor
of the first person who sought after, examined, and ap-
propriated it to himself’; this is true; but a person who
should unexpectedly find a large diamond in any othexr
place, would be a great gainer thereby, while the one who
after long seeking, should only find a very small onc, is
very trivially recompensed ; however this does not pre-
vent the natural price of the diamond from being the
Tabor of the man who lias sought and found it, and its
pecuniary price, that which the desire of posscssing it
offcrs. 'This proves no more than that in all kinds of
indastry, there is labor very unproductive and yer)
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profitable. The same may be said as to land, its natural
price is very small when not obliged to go far to meet
with some which has no owner ; it is greater when this
requires labor and an expensive removal; its money
price varies like all other things, and through the same
causes. A very indifferent tract of land may sell very dear,
when there are many persons desirous of purchasing it;
on the econtrary, the United States of America sell very
fine land at a very low price in their western territories;
and in certain parts of Russia the government grants it
for nothing, and even give some provisions and domestic
animals to those who accept ity on condition of settling
themselves thereon and cultivating it. Whatever it mayp
be, a piece of ground, like any other tool, is susceptible
of many uscs, as we have just seen. When good for
nothing, its value is nothing; when of any use, it has a
value; when it belongs to no one, it requires only the
trouble of taking possession; when it belongs to any
one, some other useful thing must be given in exchange
forit. Inall cases....to express myself like others....it ex-
actly and without any difference is equivalent to the capital
that can be procured by giving it up, and may, as most
eonvenient, be given away, or lent, sold or rented, * or
used immediately by its proprietor, but nothing else can
ever be done with either one or the other, but to apply
them in onc or other of these five ways,

‘When once satisfied in our own minds, of the iruth
of these ideas, nothing in the weorld can be more evident,

24 It is 2 very absurd mode of expression to say wheo we part with our
money for a certain tirac in cousideration of 1 certain berefit culled interest,
that we have lenz 12, for in this case we Jure or rentit...and we only reslly lend it
when we permit any one to have the benefit of it for a certam time without any
recompense. There are between these two actions the sanie difference az
between gitsng and selfng. This inaccuracy of language has caused nonsense
to be both spoken of and belicved. .where such nonsernse hss been eaused by
this inacouracy of expression, for there is always an action and reaction; tc
form a scieuce, is to form the language thereo!; and 1o jorm the lignage ot 2
seituce, is to form the scitnee itsedl,
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than that these are the true sources from wlich our
wealth is devived; there is then, no more need of an
hundred thousand superfluous distinetions, which serve
no purpose but to premote confusion ; there is nothing
besides the exercise of the human faculties, which can
procure subsistence for man, and without this there is
nothing ; but all useful things, which are at our disposal,
must be considered as well the fruit of our intellectual
as our manual labor, of our knowledge as well as our
industry, and the surplus wealth of society consists of
what remains after all are adequately subsisted. It is
this labor, and the necessary consumption of those who
are occupied thercin, which regulates the natural price
of things. The market price is governed by the rela-
tive value of other useful things, which we arve disposed
to give for them ; but those other useful things are also
the products of labor ; so that whoever possesses the firuit
of accumulated labor, can eommand actual labor from
others, or remunerate them for what they have alreudy
performed by giving them an equivalent of this fruit
of aceumulated labor, whatever it may be; either in
perpetuity, which is called selling ; orfor a time, which is
called renting or hiring. If that which he receives for
a certain time of any kind of rent, be sufficient for his
subsistence, during that period he is said to live upon
his income ; on the contrary, if it be insufficient, he must
either sacrifice part of his capital, or follow some pro-
ductive employment.  But he who is occupicd in useful
works is often obliged to purchase or to rent ether
things ; in this case, these expences constitute a part
uf the necessary price of these productions of labor. If
this price should not be obtained for the articles when
wrought and exposed to sale, he could not subsist, and
it would be a proof that what he has destroyed was as
uscful, if not more so, than what he produced ; on the
other hand, whoever produces any thing which obtains a
value beyond that of the labor and expence employed
upon it, in order to give this value, evidently augments
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the quantity of things whieh have value, and consequent-
ly does good; for the amount or value of all the useful
things we possess, or rather the sum of their utility,
is the same as the sum of our mcans of providing for
our wants, multiplying our enjoyments, and diminishing
our sufferings ; to which may be added, that the exist-
ence of men collectively having no other limitation than
the possibility of maintaining them, their number will
always encrease in proportion to this possibility : whence
we may conclude, that the happiness and power of a
socicty cncreases at the same time and by the same
means, and that the multiplication of useful productions
by labor, is the means to render it as productive as
possible, and to dimninish, in like manner, superfluous
consumption: the number of people who do nothing
else but consume, arc the drones of the hive.

I shall confine myself to this small number of prinei-
pal ideas, which, in my opinion, are of the greatest
importance, and which admit of many applications, and
lead to many important results. It would, without
doubt, have been betier to have explained them +ith
some methed, and in an elementary manner, instead of
presenting them as I have donc, incidentally, and only
in the manner of a refutation of errors; Dbut I had ii
not in my power to choose ; moreover, such as they are,
I bope they will appear more clear thau those of the
economists ; for which they are substituted, and whick
it will be perceived, render what we have said, move
intelligible, besides adding to the light which we have
endeavorcd to throw or the subjects of luxury, labor,
price, wealth, populatibn, production, consumption, ind
the effects of taxation. Why has not Montesquieu under-
taken this examination? 1Is not the spirit of laws, what
laws should be? 'T'o be aequainted therewith, should not
#the motives which ought to detcrmine the legislator
to be comprehensib’e, and pointed out distinctly: He
has done much : a single man eannot accomplish all eha¢
he may wish to do.
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BOOXK XIV.

OF LAWS IN BELATION TO0 CLIMATE.

Boox XV.....The manner in which the laws of civil
slavery relate to the climate.

Book XVI...How the laws of domestic slavery relate
to the climale.

Book XVIL..How the laws of politicul servitude relate
to the climate.

€ertain climates Liave different mconveniencies for man @ institutions and habits
may remedy them to a certam point : good laws are those which effect this
end. SPIRIT OF LAWS, BOOK XIV.

I HAVE united these four chapters, because they relate
to the same subject, which will oceupy very little time,
for I cannot perceive much instruction to be derived
from them, and the subject offers no important question
for discussion; I shall, therefore, confine myself to a
small number of reflections.

In the first place I shall observe, that to form a just
jdea of climate, we must understand by this word, the
aggregate of all the circumstances which form the physi-
cal constitution of a country : pow this is not what
Montesquieu has donc ; he appears to consider nothing
clse than the degree of latitude and the degree of heat :
but it is not in thesc facts alone, that the difference of cli-
mate consists.

In the next place I must remark, that if there be no
doubt that the climate has a great influence over every
living ereature....cven over our vegetables, and conse-
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quently on man, it is nevertheless true, that it has less
effect on man than any other animal; the proof is, that
man not only inhabits every climate, but can aceommo-
date himself to them all, in all positions, and underall cir-
cumstances ; the reason whereof is to be found in the extent
of his intellectual faculties, which, by exciting in him
other wants, render him less dependant on those purely
physical, and in the multitude of arts by which he con-
trives to provide for these different necessities; to which
must be added, that the more variously and actively
his faculties are employed, the more are these arts
multiplied and improved. In other words, the more
man becomes civilized, the less is the influence of climate
upon him. I believe, therefore, that Montesquieu has
not perceived all the causes of the influence of eclimate,
and that he has exaggerated its cffects: I may even
venture to say, that he has endeavored to prove it by
many doubtful aneedotes, and false or frivolous narra-
tives, somae of which are even very ridiculous.

After these preliminaries, he considers the influence
of climate, as a cause of the use of slaves, which he
denominates civil slavery....and the slavery of women,
he calls domestic slavery....and to the oppression of the
citizens, he gives the title of political servitude; these are
in effect, three particulars very important in censidering
the state of society.

But after having first very energetically represented
the use of slaves, as an abominable, iniquitous, and
atrocious thing, which corrupts the oppressor more
than the oppressed, and for whom it is impossible to form
any reasonable laws, he himself acknowleges that no cli-
mate requires, nor absolutely could require, such exeess
of deprivation ; and that in fact slavery has existed in
the frozen marshes of Germany, and may be dispensed
with in the Torrid Zone : it mustnot then be attributed
ta climate, but to the ferocity and stupidity of men.
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Sceondly, in respect to political servitude, we see
people subjected to it in the extreme, in those nations of
Italy, and Greece, and Africa, where the people were of
old very free, or at least, very fond of freedom, though
they knew not well of what it consisted, nor how to
sccure it ; it is, therefore, more the state of society than
the climate, which determines these things.

In respect to women, it is too true that the misfor-
tune of being marriageable when almost in a state of
childhood, and to he in a state of dccline on the verge
of youth, must prevent them in geuneral, from having
many good qualities of head and heart ; and that conse-
quently, they easily become the playthings and victims
of man, and rarely their companions or friends. This
is, without deubt, a very great obstacle to true morality,
and true civilization; for if man becomes corrupted
when le oppresses his fetiow creature, he yet more
extremely perverts his nature, when he reduces the object
of his most lively desires to a state of servitude. The
passion for sensuality Dbeing destructive of maturity, by
prematurely preventing beings from becoming perfect,
and while it lasts, putting reason itsclf astray, are
great evils, and it cannot he denied that they exist
in certain countries; though we should be cautious
in believing all that Montesquieu says on this last point.
But every thing reduced to its proper weight, what is
the result? That there are circumstances of inconveni-
ence attached to ecrtain climates: keeping always in
view, that the effeets which we often see produced
thereby, arc fur from being inevitable ; that institutions
and habits may very muchb correct them, and that reason
always is, and should in cvery situation, be our guide.
From all this, then, there is no other conclusion to be
drawn, but to repeat, with Montesquieu, that bad lezisly-
tors ulone, fuvor the vices of climates, and the good seck
every meuns to avert them. Let us then, pursue another
subject.
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BOOK XVIIL

OF LAWS IN RELATION TO0 THE NATURE OF
THE SOIL,

The progress of wealth and civilization, muluplying the chances of inequaligy
among men... inequality 1s the cause of servitude, and the souree of all the
evils and vices of human society. SPIRIT OF LAWS, BOOK XVI1II

SO unconnected are the nature of the soil, the long
hair of Clodion, and the debauchery of Childerie, with
each other, that it is difficult to discover the chain of
thought which could have conducted our author from
one of these topics to the other: and it is yet more
difficult to say precisely what is the subject of this
book.

‘We, in the first instance, meet with a confirmation of
the propriety of the reproach which I have ventured to
utter against Mountesquieu in the cleventh Look, for not
having clearly defined the sense of the word liberty. In
this book, chap. 2, he expresses himself thus....the liberty
they enjoy, that is to say....the gocernment they are under.
It must be acknowleged that it would be a very singular
kind of liberty, if the government should be oppressive, as
governments generally are,

Then he says, chap. 4, the sterility of the soil renders
men eourageous and fit for war, while fertility induces a
certain love of life: and in chap. 1, to prove that this
same sterility disposes the mind for independence, he
says...the sterility of the soil of Attica established a
popular government there, and the fertility of Lacedemon
an aristooratical government; for at that time jn Greece
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the government of a single person would notbe permitted.
It follows from these principles, and the reasonings by
which they are upheld, that the Spartans were neither
possessed of courage nor love of liberty : this is somewhat
difficult to believe.

If then it be true, as Montesquieu says, that the
government of a single person is oftener to be found
in fertile countries, and the government of many in
those which are not so, which is sometimes a compen-
sation....these are his words....we must look for a better
reason than the soil: I believe it is not difficult to be found.

Fertility of soil does not deprive man of either strength
or courage, ror of the love of liberty; but it furnishes
him with more means of providing for his wants.
Men multiply, and being more numerous, are more easily
enlightencd, and more wealthy....thus far we see only
advantages; but see the inconveniencies....having more
means of acquiring knowlege and wealth, itis evident that
some succeed less and others more, and that the greatest
incquality of fortune and talents is established among
them: now inequality, under whatever form it presents
itself, is the great evil of mankind: inequality leads to
the spirit of servility, to many other vices, and to a
pernicious employment of accumulated riches, as we
have seen in chap. 7, speaking of luxury.

This I believe is the true explanation of the general
slavery, not of rich people, but of people among whom
there are great viches. 'I'his distinction is very cssential,
for it may be remarked, that the people in general are more
rich in nations called peor, than in those called rich ; and
when we are told ot a nation enervated by luxury and
riches, we must always understand that nine hundred
and ninety-nine parts of the pecople of such a nation are
languishing in penury and debased by misery : so that when
mention is made of effeminacy and corruption, inequa-
lity is to be understood thereby; and thus the key will
be hagd to all the consequences that follow
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These considerations do not explain why poor, ignorant,
and agricultural nations are free; for they are really
not so. 'We have seenin the eleventh book, that in order
to establish true political liberty, and to secure it, infor-
mation and means which these people are not possessed
of are essential; and that perhaps it was evenimpossible
firmly to establish liberty any where, before the invention
of printing, which renders communication among the mem-
bers of society easy: but it explains why such people are
fond of liberty, why they seek it, and are possessed of
the spirit of independence. The reason is, that these
agricultural people having few means, and these the
means of mediocrity equally distributed among them,
they are not habituated to inequality. They are rather
independent than free, so long as a greater foreign
power does not subject them, which usually happens
when there is any inducement to do se; or so leng as
superstition under the name of religion, which is a great
cause of inequality in the hands of roguesand hypocrites,
does not enslave them....which too often happens.

Such, in general, is the case of the inhabitants of
mountainous countries, who are not more brave than
others, notwithstanding preposterous accounts of them ;
nor do their mountains so well defend them, whatever
writers little conversant in military affairs may say;
but poverty is their characteristic generally.

In this is contained an explanation of the effects attri-
buted with reason by Montesquien to the use of money,
which no doubt favors inequality, aud facilitates the pur-
tial accumulation ofriches ; but there is no nation in any
degree improved, in which money is not to be found in
use, so thatall those whe have not money may be ranked
among the very poor and most uncivilized nations.

As it respects the inhabitants of islands, we have suffi-
ciently explaiued in the eighth book. the prineipal cau~e
which favers their liberty and prevents their losing
their attachment to it. Itis of adifftrent hind, and takes
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place in all the degrees of -civilization, which is, the
advantage of not Deing obliged to maintain a large
military force in constant readiness.

The simplicity of laws, another advantage of a people
whose industry is yet in an unimproved state, we have
already noticed in the sixth book, and shall net there-
fore say any thing further upon it here; I shall in like
manner, pay no attention to the rights of nations, such as
the Tartars....to the Salic law....the kings of the Franks,
&c. There is little useful knowlege to be derived from
the examination of such subjects.

Such are nearly all the topics of which Montesquicu
has treated in this book ; indecd it was not precisely of
the fertility of the soil which he intended to speak, for
that is not the sole source of wealth; industry and com-
merce at least contribute thereto as much; it is the
effects of riches and eivilization which our author treats of,
without perhaps clearly conceiving it. By thus gencra-
lizing the question, it becomes better determined. From
the observations they give rise to, the following principles
may be considered as established relative to the spirit of
laws. The more improved society becomes, the more
the means of enjoyment and power encreases among men,
but the chances of inequality are also mere multiplied
among them: and in all degrees of civilization the laws
should tend to diminish inequality as much as possible ;
for it is fatal to liberty, and is the source of all our evils and
vices: every cvidence of experience and reasoning proves
this great principle, and every thing bas that tendency.
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BOOK XIX.

OF LAWS IN RELATION T0 THE PRINCIPLES WHICH FORM

THE GENERAL DISPOSITIONS, MORALS, AND MANNERS
OF A NATION,

-

For the best laws the mind should be prepared : wherefore, the legislative
power should be excresed by delegates freely chosen for a limited period,
from all parts of the ternitory. SPIRIT OF LAWS, BOOK XIx,

THERE isa great deal of witin this hook of Montes-
quieu ; the French characterisrendered very amusing ; the
English character is very well drawn....that is, to shew
what it should be, and sometimes to produce a reason for
what does not exist: but i3 not all this more dazzling
than substantial, and mixed with assertions that are
uanfounded ?

All errors should not be corrected : is this proposition
questionable ? Then mark why should they not. Why, for
fear of committing errors still worse! But is it to be pre-
sumed, that vanity is ¢ good resource for the support of
government, and that by rendering the mind frivolous,
commerce will be augmented? Surely, the most commer-
cial nations are not the greatest triflers. Should it be
established as a general maxim, that vices against morals
are not viecsin polities? I'may venture to say it should not,
if politics be the science of human happiness: if it be an
urt (o deprave, only with a view to oppress, then I have
no objeetion to the assumption : but such political prinei-
ples as these shall not oecupy my attention.

Can it be very singular then, as the author says, that
a people like the Chinese, censlaved evea by their man-
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uers, and continually occupied by the rules of ceremony,
should be such great cheats? Tou explain so simple a
fact, could it be possible for any one to affirm, that
in China deception is tolerated. I may venture to say
that deception is to be found every where ; but that the
laws never authorise any; no, not even in Lacedemon,
notwithstanding their alleged allowance of robbery.

I may also affirm, that it is not the detestable manner
of writing in China, that has established emulation
among them, any more than industry or esteem for
learning ; it has, without doubt, contributed to make
them respect rites and ceremonies, by rendering them
incapable of lcarning any thing else ; or in other words,
it has dssisted in subjecting, by debasing them. But if
it be in this way the Chinese government triumphs, as our
author says, it did not become him to extol this triumph ;
a philosopher should bestow his applause with more
discrimination.

There is also a little want of reflexion in praising
Rhadamanthus without some qualification, for deciding
all disputes with celerity, by only taking the oath on
each head. I helieve we know very little, notwithstand-
ing the authority of Plato, about the acts of Rhadaman-
thus ; but we very well know, and we have seen in the
sixth beok, that laws arc more likely to he simple
in preportion as society is less improyed, and interests
less complicated.  'We are also assured, that the more
incapable a people are of writing, the more requisite it
becomes, to make use of testimonial proof, and affirma-
tion on oath : ignorance then, should not always be taken
for innocence, nor rusticity for virtue.

Another singular assertion is, that a free nation may
have a deliverer ; an enslaved one, can have only another
oppressor. It must follow, that a nation once oppress-
ed, can never cease to be so....and it is yet more difficult
to eomprchend what is meant by a deliverer of a nation
which is already fice!'
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T'hese absurdities do not prevent our author from disco-
vering what is very true, when he says, that it is bad
policy to attempt to change by laws, what should be
changed by manuers ; and it is for this reason, that in the
sixth book, where he holds a contrary opinion, I have
disapproved of sumptuary laws. See also the seventh
book.

Respecting the celebrated saying of' Solon, to which
the apologists of such institutions confissedly have always
had recourse, I have said in the eleventh book to what
value it ought to be reduced, and what ought to be
thought of it ; I have even explained how such institu-
tions as are fundamentally bad, may possess some rela-
tive good; and why on the contrary, good laws have in
eertain cases been inadmissible ; so that in this opinion I
entirely agree with our author, that for the best laws
it is necessary that the mind should be first prepared by
cultivation. This principle appears to me excellent, and
the only good one that is to be met with in this book ;
but I draw this conclusion from it, thatit is necessary
that the legislative power should be exercised by delegates
freely elected for a limited term, and from all parts of
the territory of a nation; for this is the best way of
being assured that the laws are well accommodated to
the general disposition of the nation.
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BOOK XX.

OF LAWS IN REUATION TO COMMERCE, CONSIDERED IN
ITS NATURE AND DIFFERENT FORMS.

Boox XXI....0f laws in relation to commerce, considered
with reference to the revolulions it hus undergone.

Merchants are the agents of certain exchanges ; money is the instrument cin.
ployed to effect 1t; Lut this 1> not commerce, which really consists
simple exchanges. Comncerce is socicty itsell atis an attiibnte ot man 1t
is the source of althuman good its principalusesin stmulatngmdnastry  itis
thus 1t has cvlized the world: it weakens the spirit of devastation. The
preteaded balance of commerce is iflusive and tafhng.

IN the same way that I have combined my view of
the four books an climate, I here unite these two on
commerece ; but I must confess, that 1 scarcely know how
to begin the discussion of subjeets, which are not treated
of in the books before me, but suddenty broken off:
ueither can I discaver their connection in themselves, nov
can I discover in one the elements of the other, which
would have been the case had they been well explained
and connccted. This calls to my mind the expressions
of a man of fine understanding, who said....my father, my
eldest brother, and mysell, have three different ways of
workiug; my father breaks the threads and casily ties
them again ; my brother breaks them also, but he does
not tie them again; I endeavor not to break them, for
I should never be certain of being able to tie thein well.

I tuke Montesquicu to be like the father, who though
he breaks tlicm, never loses the thread of his idcas,
although the connection is not always seen; but I, in
order not to he like the elder brother, must endcayor to
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act like the sceond : 1 shall thevefore advance sufliciently
into the subject, to discover some point from whence to
start, and to which I may vefer every thing that arises as
1 proceed.

A very erroneous idea is generally formed of com-
merce, because it is too much circumscribed by the
limits assigned to it. It is nearly subjected to the same
misconecptions as what wre called figures of rhetorvic;
we notice them only when we hear an oration ora studied
discourse, so that on those occasions they appear to be
great and peculiur inventions, and we never perccive that
they are so natural to us, that we constantly employ them
in the most ordinary discouvse, without being even con-
scious that we do so. In like manuer, we perceive cowm-
merce snly in transactions with merchants. who make a
sort of occult science and a purticular trade of it; and
even then we only sce the operations of the money pro-
duced by or cmployed in ity bhut which really is not its
true ohjeet; we do nol appear conscious of continually
and incessantly conducting a tizdlic ourselves; nor that
the whole concerns of commieree wre susceptible of being
carried on without not only meney, but without merchants ;
for merchants by profession are no morve than the agents
of a particular commerce, and money the instrument
with which the agency is conducted. But these transae-
tions do not properly constitute commerce, which esseu-
tially consists in exclhange; all exchanges ave acts of
commerce, and the whole of human life is oceupied by =
series of exchanges and reciprocal services.  'We should
all be very unhappy if it were otherwise, for we should
in such a ecase be each reduced to cur individual powers,
without being able to derive benciit from the aid of
others. By considering commerce in this point of view,
which is the true one, we shall pereeive therein what we
never before observed: we shell discover that it is not
only the foundatién and basis of secicty, but that it is in
effect the fabric itself; for society is nothing more thuna
continual exchange of matual <ucconrs, which occasion
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the coneurrence of the powers of all for the more effectual
gratification of the wants of each.

It is therefore ridiculous to doubt of commerce being
a good, and yet more ridiculous to believe that it can
ever he an absolute evil, or only be useful to one of the
parties concerned in it. To man, it must be at all times
useful, to be enabled to procure that which he is in want
of, by the means of some other thing; this faculty can
never be an evil in itsclf ; and when two men reciprocally
and freely part with a thing which they esteem less, to
receive another thing which they esteem more, since
they desire it, and prefer it, it is possible that both may
find their adyantage in the exchange ; and in this com-
merce consists, Jt is true, that one of them may make
what we call a bad bargain, and the other a good bar-
gain ; that is to say, that ‘the one does not receive for
what he parts with, as much as he wishes to procure,
and that the other receives more than he expected. It
may also happen, that one or both of them, arc wrong
in desiring the things they have procured; but such
cases are rare, and do not constitute the essence of
commerce ; they are accidents caused by certain circum-
stances, which we shall examine in the sequel, and of
which we shall notice the effects. It is no less true,
that in every transaction of commerce, that is, every
free exchange, both the contracting parties have been
satisfied ; without which they would not have contract-
ed, and consequently, this exchange, in itself, is benefical
to both.

If I do not mistake, Smith was the first who remarked,
that man alone exchanges, in the manner properly so
termed.*  'This is true, for we perceive certain animals

25 See the admirable chapter 2, of the first book of the treatise of wealth.
I regret, in remarking this fuct, that he has not more exactly examined the
canse. The author of the theory of moral sentiments, should not have cons-
dered as useless, a scrutiny of the operations of intelligence : his succcss aud
hus faults, should alike contribute to make him thiok the contrary.
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performing labor which tends to a common use, and
which appears to be to a certain extent, a work of concert;
we perceive them contend, nay fight with each other,
for the possession of what they desire, and fawn to obtain
it ; but they never exchange.  The reason is, I believe,
that they have no idea of property, sufficiently exact to
believe that they ean have any right to that which they
do not actually possess, nor a language sufficiently formed
to be enabled to make engagements ; and these two incon-
veniencies, originate from their incapacity to sufficiently
abstract their ideas, to generalize or express them,
separately or in detail, under the form of a proposition ;
whence it results, that the ideas of which they are sus-
ceptible, are all particular, confounded with their attri-
butes, and manifest themselves simultaneously, and as it
were, by interrogatories, which can explain nothing
explicitly. Man, on the contrary, endowed with all
those means of which they are destitute, is naturally
dispoesed to make use thereof, to make conventions with
his fellow men.  But whatever may be the cause, it is
eertain that he exchanges, and other animals do not, and
therefore they cannot constitute society, for commerce is
society itself, as labor is wealth,

It is Smith, likewise, who has perceived this second
truth, that our faculties were our only original property.
The employment of our faculties, is our only primitive
wealth. It leads him to a third truth, which is also very
important ; namely, that this wealth is augmented incal
culably, by means of the division of lubor. 'Thatis to
say, as each one of us applies more particularly to a single
kind of industry, it is performed with more speed,
becomes more perfect and productive, in a word it
encreases the means of our emjoyment to a very great
extent.

Thus, when we are on a good, well made, even road, we
travel with more celerity and ease at the same time.
But Smith has gone yet farther, he has ehserved that
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the distribution of labor, so very desirable and impor-
tant, only becomes possible by exchanges, and in
proportion to their number and facility ; for as long as
each individual cannot profit by the labors of others, he
must himsclf provide for all his wants, and consequently
exercise all trades. When exchanges afterwards com-
menee, a single trade will not suffice for the maintenance
of a man ; he is still obliged (o exercise several ; this is
the ecase with many descriptions of workmen, recmote
from eities ; but when at length commerce becomes more
perfect and more active, not only a single trade, but
frequently the least part of a t1ade, is sufficient to occupy
a man altogether, because he can always dispose of the
products of his work, though very considerable and of a
single kind. Sufficient attention has never becn paid to
this last observation of Smith ; it is nevertheless admira-
ble ; and he has therein discovered the principal utility of
commerce, which should never be lost sight of, and
whiech should always and in all cases be considered as its
most essential property and greatest advantage. Let us
for a moment occupy ourselves therewith, and since com-
merce is the subject which at prescnt engages our atten-
tion, let us remark, that at the moment exchange
eommences society also begins, and with it the probability
that each one will exclusively devote himself to the kind
of occupation in which he thinks he may be most likely
to suceeed, and that this will be as much the effect of
natural disposition, as of the cireumstances in which he
is placed.

In the beginning commeree is carricd on directly, that
is the cxchange is made between two persons without
the mediation of a third; c¢very man who desires to buy
any thing is obliged to look for a person who has it to sell ;
and in a word, whocver has any thing to exchange, must
himself take the trouble of finding a person with whom
he can make it. But it is very soon discovered that hy
the division of lubor which commerce so poweriully
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promotes, a class of men is formed, whose only business
is to save this trouble to those who have exchanges to
make, and thus facilitating such dealings. These men
are known under the general name of traders. They
Boon divide themselves into merchants, factors, agents,
dealers, retailers, commission brokers, and other auxilia-
ries of commerce, who all co-operate to a common end,
by fulfilling different functions. Let us consider them all
in one view, which will be sufficient for our purpose.

Traders are always ready to buy, when any ome is
desirous of selling ; and to sell, when any one is desirous
of buying: they send into one place the goods of ano-
ther, and reciprocally, so that by their care eachi one has
within reach all that he desires, and what he could not
often procure but with great trouble and time. = Their
labor is then useful ; sinee it is useful, it should procure
them an adequate recompense, which it easily does : we
should rather sell cheaper at home, than be obliged to
sell at a distance: we prefer buying near us, to going
very far for what we want. Merchants then, buy cheap
and sell dear, which is their mode of assuring a recom-
pense : their profits may be less, according as commu-
nications are sccure or easy, their expences and risks
less; when there are few merchants, they demand a
greater profit ; when there arc many, they content them-
selves with less, in order to obtain a preference from
purchasers : in this, they act like all other persons,
engaged in industrious pursuits ; whatever their profit
may be, it is certainly taken from those who buy: but to
pay this profit, is to the buyers of less importance thav the
trouble which it spares him, or the time which he saves;
so that in general, even buyers gain by this kind of sacri
fice: the proof of this fact is, that they always prefer
making use of the services of the sellers ; their existence
is, therefore, useful to society.

Inexplaining the usefulness of traders, Yam led toexplain
the usefulness of money : for it serves commeree as sn
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instrument, precisely as the traders serve it as agents.
Commerce may be earried on, without this instrument,
and without these agents; but they very much facilitate
its operations. Money, or the metal of which it is made,
is an article of merchandize, as well as any other, pro-
per for different purposes ; having, like all the rest, its
natural or intrinsic value, which is the value of the labor
necessary to extraet it from the earth, and form it ; and
its pecuniary value, which is that of the things offered to
procure it, as we have explained in our observations on
the thirteenth book: but this merchandize, has the
peculiar quality....that it is invariable in its physical and
artificial properties, so that it may be preserved without
iear of loss or damage : that it is all of the same quality
when pure ; so thatit may always be compared with itself
without any uncertainty as to its value ; that it is sus-
ceptible of very multiplied, just, and uniform divisions ;
so that it is easily accommodated to the divisions of all
other articles, firom the most precious to the most trivial ;
from the smallest to 1he greatest quantity. These are
the advantages to be obtained by adopting it as a com-
mon term of comparison of all values ; it has consequent-
ly been adopted : when once adopted, it eannot frequently
fluctuate or change its value, as other merchandize do,
by being too much sought for at one time, andnotat all at
another. 1t can only change its value by small degrees,
and with time, according as it is a litte more or less
searce. 'This is also another very great advantage gained
thercby, so that a person possessed of a thing which he
does not want to retain, is no longer obliged to wait until
he mecets with the thing be desires to barter it for ; if he
can get moucey for it. he will take it, because he is sure,
with this money, to procure all that he desires, particu-
larly vwhien there ave merchants who have every thing to
sell. Besides, money does rot constitute the whole of
ourriclics. nor such dealings the whole of our exchanges ;
the one is no mere than a tool, and the others are work
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men, who facilitate the business of commerce, but arenot
themselves to be mistaken for commerce.  Only such a
number of these tools and workmen is required as may be
necessary for conducting commercial transactions. When
therc is more money in a country, than is requisite for
cireulation, it should be expended or converted into use-
ful utensils : when there are too many mercliants for the
business that can be done, they should either expatriate
themselves, or turn to some productive occupation.

The properties of commerce being well understood, as
well as the functions of merchants, it is easy to perceive,
that if traders are not indispensible, because commerce
can take place to a certain extent without them, yet they
are very useful sioce they very much facilitate it ; but
it does not at first appear so easy to decide whether their
work is really productive, or if they merit being placed
among the productive class; for some writers, who have
acknowieged no other real produclion, than the labor
which procured the first matcrials, and who in conse-
quence have refused the character of producers to those
who employ the rude materials, that is mechanics, have
also refused the title to those who transport them, that
is merchants: this, however, is an error, altogether
arising from a misconecption of the meaning of the
word produclive.

Mr. Say, as we have already stated, has dissipated all
disputes about these words by a single and very just
observation, that we ean never create even a single atom
of matter, that we only produce changes ; and that what
we call producing, is only giving a greater degree of
utility as respects us to what already exists: it may be
also said, and with as much truth, of our mental pro-
ductions, that they ave only transformations of impressions
which we receive by our senses, that they compose all the
knowlege that exists, of which we form all our ideas, and
upon which we regulate our actions, deduec all the truths
which we perceive, and form all the ¢ombinations we
imagine.
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In effect not to leave the physical path, men whe
obtain from the earth and waters by the labors of hunting,
fishing, mining, quarrying, and cultivating all the raw
materials which we make use of only by their labor,
are indebted to commerce for rendering the animals,
minerals, vegetables, uscful to us. The metal is of
more value than the mining, a rich harvest is of more
value than the sced and manure producing it ; an animal
taken or killed is more likely to be of use to us than one
which flies away, and a tame animal more than a wild
one ; these first workmen, thercfore, have been useful,
they have been productive of utility, and this is the only
manner of being productive.

After them come other workmen, the mechanics, who
form various articles out of these materials ; if the metal
be worth more than the mining, an axe or a spade is
worth more than the metal of which they are made; if
flax be worth more tuan the seed from which it has
heen produced, the linen into which it is converted is
more valuable than the flax, and the cloth more than
the fleece, flour more than the wheat, and bread more
than the flour. Thesencw workmen then are producers,
as well as the others, and in the same manner. This is
sotrue that they frequently cannot be distinguished from
cach other. I should like to know whether the person
wao from salt-wawr produces salt, is a farmer or an
artisan; or why the man who kills deer should rather
belong to the agricultural class, than he who dresses the
skin and makes gloves of it ; as well as {0 know what is
produced by the ploughman, the sower of the seed, the
reaper, or onc of those laborers who has made ditches
nceessary to render the field productive,

But it is not sufficient that the materials have received
their last form, for me to be enabled to make use of them,
they must be near me. It is of little consequence to me
that there is sugar in the West Indies, porcelain in China,
coffec in Arabia; it requires to be brought to me; and
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this is the business of the merchants. They ave also
producers of utility, and this utility is so great, that
without it the others would vanish. This is so evident,
that in places where a thing is very abundant it has no
value, but it soon acquires a great value when trans.
ported to those places where there is no commodity of that
kind. We must then either achnowlege that we do not
understand what we have here said, or confess that the
merchants are producers as well as others, and acknow-
lege, that all labor is productive which produces property
greater in tulue than the amount of the expences employed
in procuring it. 'Lhis is the only rational manncr of
understanding the word production. See book XIII.

It is true, that by the operations of the industry,
inaccurately callod agricultural, the materials oftener
change their nature; munufacturing industry generally
changing only the form; yet this is not true of chemical
arts, they almost all change the nuture of the materials
more or less 3 commercial industry only changes their
place. But what is it if this last be as useful asthe first?
If it be a last form given to it by art, and necessary to
give value to all the otkers, and if this last form be se
fruitful that it produces an encreasc of value far superior
to its first cost.

It may be said that this encrease of value, does not
always take place, and that the merchandize is frequently
lost or spoiled, or arrives in a wrong season; and that
then the lubors of commerce produce nothing: butitisthe
same with agriculture and manufactures, when not well
conducted or injured by accident. It may also be said,
that commerce often furnishes us with useless objects of
consumption, which it would have been happy for us not
to have known; that we take a liking to them ; (hat we
ruin ourselves to procure them ; ard that it impoverishes
instead of enriching us: but it is the same also, of agri-
culture and the arts : if I convertalarge ficld into a garden
of roses, if I employ a great many men in cultivating and
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gathering them, and a great many men also ia distilling
them; and that from this there results only the tem-
porary gratification of some females, who perfume
themselves therewith, and expend considerable sums by
means of which works of great utility and permancnce
might have been performed, there is certainly a great
Toss of wealth ; but the loss is not in the production, but
in the consumption: if this essence of roses had been
exported, many things of the first necessity might have
been had in return.  In all cases, there is a complete
siinilitude between the labor of the trader, and that of
the farmer or the manufacturer: the one is not more
or less essentiully productive than the other ; all through
want of suceess are subject to loss ; all by success, produce
encrease of enjoyment if we consume, and encrease of
wealth if we do not. It is of little consequence what
name is given to the traders, provided that such a name
docs not lead to false conclusions, and that the nature of
commerce be well understood, of which traders are only
the agents.  Ibelieve we have explained the subjeet with
sufficicat precision to be enabled to cstablish some cer-
tain principles, and determine on the different questions
which may arvise from such general and constant views.
Iet us return to our author, and examine some of his
opinions,

Montesquieu, who has spared himself the trouble we
have taken, can perceive in commerce only the relations
of nations among themselves, and their manner of influenc-
ing one another. He does not say a word of the com.
merece that is carried on in the interior of a country ;
and he appears to suppose, that it would be useless and
of no effect, nor meriting any consideration, if it did not
furnish the means of making profit on strangers. In this
particular, he thinks like many other writers, and like
many persons of consideration, too much admired in the
world: however, even in this narrow view, internal com-
meree demands all our attention ; and is in all cases, and at,
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all times, by much the most important, particularly for
a great nation; in effect, so long as there is no exchange
among the persons of the same district, they are all stran-
gers to each other, and are always miscrable....whereas,
by mutual traffic, they very much augment their power
and their enjoyments. So likewise, in a large country,
if each of its sub-divisions beecomes insulated and without
intercourse with the others adjoining, they are all in a
state of privation and forced inaction....whereas, by form-
ing connexions among them, each one profits by the indus-
try of all; each finds employment, and discovers his own
resources. Let us take some very large, well known
country....for example, France: suppose the French
nation alone existing in the world, or surrounded by im-
passable deserts. Some parts of ils territory are very
productive in grain ; other parts more humid, are better
adapted to pasturage; others, formed of dry declevities
ave proper only for the cultivation of the vine; others
again, more nmountainous, are productive of timber
only. If each of these parts should be reduced to
depend on itself alone, what would be the result? It
is evident that the part productive of grain, may
support a great many people; for at least it possesses
wherewith to satisfy the first want, nourishment; but
this is not the only want, clothes and lodging ave also
réquired. Thesc people would then be obliged to sacri-
fice a great deal of this good land, to producing timber, to
pasture, to raise bad grapes ; and of which land, a smaller
quantity would have been sufficient to procure, by mecans
of exchange, that which they wanted, and the remaining
part would have nourished a great many other mcu.
Consequently, these people would not, under such cir-
cumstances, be so numerous, as il they had commerce ;
and after all, they would still be in want of mapy other
things. This is still move applicable (o those who inha-
bit the districts adapted to the cultivation of the vine:
these, if possessed of industry, would only make wine
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for their own use, having no place whereat to sell it-
they would exhaust themsclves in unproductive labor,
in order to raise some inferior grain along detached parts
of their dry hills. not knowing where to buy any, and they
would be in want of every thing else: the population,
though composed of cultivators, would be miserable and
few in number. In marshy meadow districts, too wet
for wheat or barley, too cold for rice, their condition
would be still worse: tillage must necessarily be
renounced, and pasturage alonc attended to; nor must
they raise more animals than they themselves can eon-
sume. 'The only means of subsisting in woodland is
hunting, in proportion and inasmuch as wild animals are
to be met with, without even thinking of preserving the
skins, for of what use would they be? This would be
the state of such a country as France if all communica-
tion between its different parts were cut off: one part
would beeome savage, and the other badly provided for.
Suppose this communication, instead of being thus
restrained, to be active and easy, but still without any
intercourse with foreign nations, then the productions
proper for each district would nolonger be circumseribed
for want of vent; the necessity of attending to unpro-
ductive local concerns, would ccase with the opportu-
nities of exchange; and the nccessity of providing.
whether well or ill. for all our own wants. would no longér
operate as a lossof half the value of time. The district
of rich land will produce niore grain than is wanted, and
will be cnabled to send some to the part planted with
vineyards, which will produce a sufliciency of wine to
sell; Dboth will supply the country adapted to pastuve,
where the eattle will multiply in proportion to the
demand, and the men in proportion te the subsistence
which this demand procuves for them: and these threc
distriets united, will transport subsistence to the inhabi-
tants of the most rugged meuntains, who will furnish
them with woo and metals. Flax and hemp will mul-
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tiply in the north, and yield linen to furnish the south,
which will encrease the manufactuves of silk and oil to
pay them in veturn : the local advantages will be turped
to profit, a district covered with flints will furnish flint
stones to all the rest who do not possess them and arein
want of them, and its inhabitants will subsist by this
exchange : another rocky district will furnish grind-
stones for several countries; a small sandy district will
produce madder for all the dyc-houses: some fields of
earth of a certain argilaceous quality will supply elay for
all the potteries: the inhabitants of the sea coast need
not sct bounds to their fisheries, since they can salt their
fish and find purchasers in all the contiguous countries;
it will be the same with sca salt, and the alkali of marine
plants: gums and resins from the trees that produce
them, will be in demand ; new and active industry will
every where be perceived, not only for the exchange of
goods, but also by the communication of information ;
for il no country produces all, no country can invent all;
when what is known in one place is communicated, it
soon beeomes general ; it is more easy to learn, ov even
to improve or perfeot, than to invent; hesides it is com-
meree that inspires the desive of invention; it is eren its
great extent which renders industrious occupations neces-
sary and possible.

However, these new arts engage a number of men, who
do no more than live by their labor, because the labor of
their neighbor is become more productive, and enables him
to pay for them, Apply this to the eountry of France, which
we have been just exhibiting in cubdivided circumstances ;
and behold it now covered with a numerous population,
well provided for, and consequently heecome happy and
rich, without having derived any profit from strangers,
All this is due to the best employnentof those advantages
which arc peculiar to each district, and of the faculties
of each individual. It should be observed also, that
whether the eountry be rich or poor in gold or silver, or
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if it possess nome, yet these effects will be produced
without them; or if there should be money and the
precious metals are scarce, then a very small quantity will
be sufficient to pay for a great deal of merchandize; but
if there be much of the metals, then a greater quantity
will be required for articles of the same quality, and this
§s all the difference ; in both cases circulation will go on
in the same manner; such are the principles of internal
eommerce.

It is acknowleged, that I have taken for my example a
country very extensive, and much favored by nature ; but
the same causes produce the same effects in all conntries, in
proportion to their extent and patural advantages;
excepting however such as are absolutely inecapable of
producing articles of the first necessity in sufficient
quantity : for these unquestionably foreign commerce is
indispensible, in order to render it habitable, since by
foreign commerce alone it can be furnished with subsis-
tence: they are in the same predicament as the
mountaineers, or inhapitants of the marshy parts of
France, whom we have just spoken of, indebted for their
population to the intercourse with districts that are fertile ;
but to all other countries foreign commeree is only acces-
sory.

I do not, however, undertake to deny the utility of
foreign commerce ; what we have said shews us even that
it is of the greatest advantage: indeed since it appears
that interior commerce produces so much good by ani-
mating industry ; and that industry is excited only by the
possibility which ecemmerce holds forth for the disposal of
the produacts of labor, or as we have before observed, be-
cause it enlarges the extent of the market for the productions
of every part of the country, so it is certain that external
commerce very much enlarges the market and augmeats
industry and production. Even France, theugh perhaps
wore capable than any other country on the European
eontinent, taken altogether, of dispensing with foreign



OF THE SPIRIT OF LAWS. 249

commerce, would be deprived of many enjoyments if it
did not obtain goods from the four sections of the globe;
and many of its manufactures at present, even the most
necessary, indispensibly require raw materials which are
imported from the extremities of the earth. It may be
even said that certain provinces, though constituting a
part of the same body politic, have often less facility of
communication among themselves than with certain
forcign countries; so that it is more easy to send the
Bordeaux wines to England, the cloths of Languedoc to
Turkey, those of Sedan to Germany, than te many parts
of France, and reciprocally: many things may be had
with more facility from foreign countries than from our
own; it would then he very foolish to deprive ourselves
of foreign commerce since it also promotes and rewards
industry : what we have just said of internal com-
merce, points out to us how estimable its property of
exciting industry is. 'What must we then think of those
who do not take this advantage into consideration, and
who pay no altention to internal commerce, the most
profitable and useful of all; and who only perceive in
external commerce a means of fleccing foreign nations of
a few dollars? We may say without hesitation, that they
have not the least idea of the manner in which the
riches of nations arc formed and distributed : it must
be acknowleged that this is the condition of Montesquicu
notwithstanding all his information.

After a few vague sentences on the moral effects of
commerce, which we shall notice farther on, he immedi-
ately divides commeree into two kinds; the ecommerce of
luxury and of economy; and faithful to his system of
deducing every thing from three or four forms of govera-
ment which he has judged proper to distinguish, he says
that one of thesekinds of commerce is more suitable for
monarchies, the other for republies,...and he perceives a
great deal of reason for its being so.  The truth is, that
there never was, and never will be, a commerce of luxury.
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Whoever speaks of luxury, expresses the idea of consump-
tion, and even consumption to excess. Commeree,
commercial industry, constitute paits of the mcans of
production. 'These two things have nothing in common,
if by commerce of luxury is understood, that some
expend what others gain. To gain is one thing, to eat is
another quite different. *

If the commeree of luxury implics the commerece of
objects of luxury, nothing can prevent the Dutch fromn
importing porcelain from China, shawls from Cashmire,
diamonds from Golconda, though French or German
courtiers may be foolish enough to buy them. In all
cases, Mr. Say is very right when he asserts, all this
signifies ubsolutely nothing. The same may be said of
the reasoning by which Montesquieu undertakes to prove
that a commerce always disudvantageous, may be uscful,
or that the power granted to wmerchants to do wkhat they
please, would be the destruction of commerce ; or that the
acquisilion of mobility for money, very much encourages
merchants; or that the mines of Germany and Hungary
encrecase the cullivation of land, while those of JHexico and
Peru destroy it ; and other paradoxes of the same nature,
From all this, we must again conclude, with Mr. Say,
that when an author, speaking of thesc things, forms to
himself' so indistinet an idea of their true nature, if by
chance he should stumble on an useful truth, or ifhe should
happen to give good advice.....it is very lucky. Let us
then, endeavor to complete the explanation of the effects of
external commeree : thus far it has never been suffici-
ently done; and if we sueceed, it will not be by chance,
but by deductions the most rigorous : this knowledge
conducts us to many useful truths, too little known.

We have seen, that as commerce between man and
man alone constitutes society, and is the first cause of

26 We have alrcady said, book VIL.. .that there is no luxury on the part of a
Jewcller who expends a great deal in precious stones; it 1s on those who orna-
speat themselves with these trinkets, that the luxury falls.
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all industry and convenience, so that of one district with
another....province with provinee....in the interior of the
same country, gives new life to their industry, and produ-
ces an encrease of comfort, population, and mecans : and
that external cominerce augments all the advantages
that internal commerce gives rise to, and contributes to
set a value on all the gifts of nature, by rendering the
labor of man mere fruitful and productive.*”  This is
the greatest advantage of external commerce, and
though truly incaleulable, it may, however, be repre-
sented by numbers giving an approximate idea thereof,
Let usimagine twenty men working separately, without
assisting each other: they will perform the labor of
twenty, and if we suppose them all equal in capacity, their
enjoyment will be as one ; if they unite and assist one
another, they will perform the work of forty, and per-
haps of eighty, and consequently their enjoyments will be
as four; if they profit by this advantage, of the leisure
it procures themn, of the intelligence it enables them to
acquire, for discovering new resources, and inventing
new means for proeuring new raw materials, they may
produce as one hundred and siaty, or as three hundred
and twenty; and enjoy as cight or sixlecn; and their
industry will indefinitely become more perfect, for it is
impossible to set any limits to it : they may, if very intel-
ligent, or very much favored by nature, go so far as to
produce in the proportion of a thousund, ov even tico
thousand, and consequently each to enjoy as fifty or an
hundvred, if the fruits of their labor be equally distribut-
ed; or to support one huudred or two hundred, where

27 Letit not be forgotien, that productive labor, 1s that of which the value is
greater thau the things consumed by those occupied in thelabor  “The labor of
soldiers, governors, lawyers, physicians, may be called useful, but not produc-
tive, because they produce nothing, since there remuins nothing  That of a
farmer or manufacturer, who expends ten tlousand dollars, and produces only
five thousand, is likewise not producuve, and would not be useful, uuless by
way of cxperuncat .
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there were only twenty, and yet to enjoy as ten instead of
one; and all this without having gained any thing from
foreigners.

These estimates are not exaggerated, they are even
short of the truth: there is more than this difference
between the self dependence of the savage state, and society
formed and improved by the invention of exchangc;
particularly if this society be well organized to prevent
inequality, or at least that inequality should take place
as little as possible ; and that a surplus of means above
immediate wants, do not become useless or injurious.
(See the subject of luxury, book VII) The greatest
advantage of external commerce....we cannot too often
repeat, is certainly to contribute to this happy phenome-
non, which has scarcely ever occupied our attention,
and which we have been always ready to sacrifice to
temporary and sordid gain, or the appearance of the
least profit to be made by foreigners. I say the appear-
ance, not thercby intending to intimate that this profit is
always deceitful....into this we shall look....I only main-
tain, that it is improperly the sole object of most poli-
ticians, and which is nothing in comparison with the
advantages which commerce affords in creating society,
and exciting industry; advantages which particularly
belong to internal commerce, and to which external
commerce contributes....and that in my opinion censitutes
its greatest merit.  Besides, a very extravagant impor-
tance has been attached to the direct profits which a nation
may make on foreign nations, by means of its commerce
withthem ; itis proper to examine this profit more clearly
and in detail, in order to discover in what it consists,
and how far it may be ascertained.

External commerce may be profitable, or rather the
merchants engaged therein may directly augment the
mass of national riches by the profits they make on
forcigners with whom they traffic, and this effect they
may produce in several different ways.
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In the first place, they may be only the transporters
and agents of foreigners; under this supposition they are
rather artisans than merchants: in this quality they
receive a compensation; they live on this compensation
even if their country produces nothing ; it is so much
riches they import ; if they consume it for their subsist-
ence, it simply maintains in the country a certain portion
of population which would not have existed there without
it: if they do not use the whole of it, and if they practise
some economy, so much as this economy yields is added
to the permanent mass of national wealth.

Secondly, they may buy in a foreign country, goods
that are there cheap, and sell them in another, where
they are dear: the difference is sufficient to pay the
subsistence of those they employ, and their own....in 2
word, all their expences, and leaving them a profit; this
profit either in money or goods, and even all the parts of
their expences gained from another nation, is a collee-
tion of means which they have added to those of their
country, since it is all paid by foreigners.  If this mass
of means be not altogether consumed annually, what
remains is so0 much added to the stock of national riches:
....thissecond case is the carrying trade.

Thirdly, merchants take such of their goods as are low
priced in all the great markets of Europe, and all civiliz-
ed nations, and send them to a great distanee, bringing
back into their country other goods which have a great
value among all those nations. The difference in this
case, more than eovers the expence ; from this expence,
if paid to foreigners, a benefit results: this is done,
when glass beads and other toys, are exchanged with
savages for gold dust, ivory, furs, and other valuable
things: certainly the mass of the wealth of society,
which the merchants belong to, has been augmented.
It is not necessary to be sure of this, that the goods
imported be consumed in society, or re-exported, wasted,
or a profit made thereon ; this is another question, it is



224 A COMMENTARY AND REVIEW

that of consumption, and opposite to that of production.
These richcs may again be lost, but they have been
acquired, and this is all that is necessary in this place to
be considered.

Fourthly, merchants may import from foreign parts,
raw materials, cause them to be manufactured in their
own country, and return them with profit to the same
country in which the materials were produced, or to
others ; this is what the French mecrchants do, when
they import hides from Spain, which they return tanned,
and wool, which they return in cloth. 'The profits which
they obtain, and the expences of all their agents, is an
advantage to their country; for the sole objeet of the
commerce being to furnish foreigners, all the industry
that is put in metion by them, is exclusively paid by
them : the artists they employ, arc actually in the pay of
those foreigners; and so are the waggonners and seamen
who are employed in transporting the goods. This kind
of commerce is what most enriches a nation, but it must
be remarked, that this effect is produced less by the mer-
chant, than by the industry he stimulates and sets in
motion; for the public prosperity is at all times, under
whatever forms, and in all respects, that which is most
useful (o a socicty of men.

Finally, the fifth kind of external commerce, is that
which consists in exporting all the produce and merchan-
dize for which there is no consumption nor demand in the
country, and which without this commerce there would
have been no advantage in producing, and which certainly
would not have been produced; and to import all such
things as are absolutely wanted, and which cannot be
procured at home but at a much dearer rate ; this is the
commnierce that takes place most generally among nations ;
the others of which we have been speaking are only
particular cases; and the external commerce of almost
all nations is of this kind ; itis this which powerfully suc-
cors internal commerce, by extending the market, and
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which aids it in attaining the important end of augmenting
the means of industry, unfolding the faculties of the peo-
ple, and exciting their activity; and it procures for
them all the enjoyments which industry looks to for its
compensation. This obhject is so great, and this interest
30 superior, that it absorbs all others ; while among the
advantages of this commerce, the profit of the merchants
who act only as agents, cannot be taken into the account,
it is relatively insignifieant.

This profit must, however, be obtained, {o invite mer-
chants to undergo the trouble, and if it were not obtained, it
would be a proof that their services were neither useful nor
agreeable, and that their operations being without an ob-
Jjeet, would consequently cease. This profit then, is aequir-
ed,butinthe first place, itis necessarily takeu from those of
the nation, and it is impossible to determine the part they
contribute to the sacrificc which the agents of exchange
require fram those who exchange. Itisindeed neccssarily
shared by the forcign merchants with whom those of the
country correspond, and it is very probable, that in general,
each respectively gain what the buyers and sellers of
their several countries sacrifice. 'We must again observe,
that this profit is trifling, compared with the other
advantages of such transactions, and the immense mass
of viches which they put in motion, or collect; and Imay
affirm, contrary to the common opinion, that such profit
merits no attentian, on the part of the political enquirer.
This commerce thercfore, should not De considered as
move useful, or the most considerable among those which
directly augment the accumulation of national wealth,
preciscly because it is that which augments it most
indirectly,

These are, I believe, the principal kinds of foreign
commerce: the classification is not very rigorous,
nor should toe much importance be attached to such a
circumstance ; it has the inconvenience of every classifi-
cation, that rationai beings ean with diffienlty adapt
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themselves to the general and abstract manner of consi-
dering them. 'There is not, perhaps, a single commercial
operation really and effectively existing, that strictly can
be ranged in one of these five classes exclusively, or
which in some of its parts does not belong to others.
However, this analysis of the most remarkable effects of
foreign commerce, throws some light upon its nature and
opens the way to the enquiry concerning the bulance of

trade.
It will be admitted that these terms balance of trade,

have notalwaysa very clear meuning ; and perhapsif those
who make use of them, would examine the subjeet with
attention, they may discover that they have no mecuning,
However, without examining deeply into the cause of the
fact, or the manner in which it takes place, or the possi-
bility of its taking place ; when we think a nation sends
more value to a forcign country than it reccives there-
from, it is generally said that the balance is against it ;
and in the contrary case, it is said to be in its favor:
this is what is understood by that balance of commerce,
which we are desirous of having en our side.

But in the first place, it is evident, that in order to
render the idca of a balance not wholly chimerical, the
word value, should not be confined to the mcre repre-
sentation of money, or even precious metals; for gold
and silver arc far from being our only riches, or even
the principal part of our riches; and it is very plain,
that when I give five hundred dollars in money, and
receive six hundred in merchandize, that I gain an hun-
dred dollars: which shews that a nation may gain a
great deal from avother, to which it scnds more moncy
than it receives from it. ‘This reason alone, if there
were not many others, would suffice to prove, that the
course of exchange, from which so many rash caleula-
tions are drawn, is a very insignificant index of the
state of the balance ; for at most, itcan only indicate that
n.ere money is sent ip one direction than another; and
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yet it does this, in a very uncertain manner: now te
decide on this appearance, is to judge the whole by a
part....and a part not well known,

Secondly: it is no less evident, even admitting the
double supposition, that a civilized nation can reccive
from another more ov less value than it deliversin return,
and that it can be known ; to judge of the balance for or
against the first nation, at least all the branches of its
external comnicree should be taken into consideration,
and no decision passed upon the mere examination of a
part; for it may be that this nation loses with one only
to gain more considerably with another; a dear piece
of goods is bought in one place only to sell at another
for a higher price, in order to procure other articles that
are cheap; it is therefore the aggregate of the trade,
and that only by which we can judge, if an accurate
judgment can possibly be formed.

But to judge of any thing we must know what it is,
and we cannot know what this balance is nearly, or
even distantly: let us then at first take the quantity
of merchandize, which is the casiest cireumstance to
ascertain. How rigorous so ever the regulations of the
custom houses in many countries may be, there is no
government that can flatter itself with knowing exactly
by those it employs, the quantity of all the merchandize
that passes into or out of the country: the products of
contraband are always considcrable and impossible to be
ascertained: the invoices of merchandize which pass
in a more lawful manner, are never strictly true: those
which pay no duty on import or export....and these gene-
rally amount to a great deal....if recorded at all, are
recorded negligently; so that we are yet far from our
object, even in respect to the quantity, which is never-
theless the object least difficult to be ascertained.

The quality of merchandize is yet more difficult to be
discovered, although its influence on the question of the
walue is of greater moment than quantity or number.
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Our riches are so multiplied and diversified, there is so
much variety in the productions of nature and art, that
the difference is often as one to an hundred, or one to a
thousand, between the value of things nearly of the same
kind, which go into the composition of merchandize
imported or exported, and pass under the same general
denomination ; add to which that it is always the most
precious articles that are thus disguised or totally
concealed ; because generally their bulk is not so great
as articles of less value: it is therefore impossible to
obtain even an approximation of the real value of merchan-
dize, either imported or exported by commerce, and it is
absolutely improper to place any dependance on general
estimates or extracts from official records, which are
unavoidably imperfect and incomplete.

But this is not all: when the quantity, quality, and
conscquently the value, of the merchand.ze iraported and
exported in the course of a year, is exactly known, we shall
yet have to learn how much has been expended by all.
the merchants in the country during the same year, in
effecting these transactions ; that is to say, what they have
expended in clerks, agents, ships, their naval equipments,
provisions, stores, pay of secamen, and waggoners ; in short
all the expences incurred from the first purchase, to the
arrival at the place of destination, and the expences
there: in a word the whole amount of their expenditures
should be kuown.

These cxpences, it will be perceived, are all sums paid
for labor,and with which those who obtain it, may pay
for the production of useful things, and thereby augment
the sum of national wealth. These suins should then be
deducted from the value of imported wealth also. Now
these last particulars are still more difficult to ascertain
than the others; there are no means, no elements upon
which a probable estimate can be made ; for even those
who are most interested seldom know it themselves, or
when they do, are not able to tell whether the expences
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should be placed to the account of the exports or the
imports....which properly rests to the credit of his own
country, which to the foreign nation....they are absorbed
in the general cireulation : here then is another important
disco‘very.

We might alse except with reason, to the valuations
affixed to merchandize at the custom houses: it is not
here they were bought, nor is it here they will be sold
or consumed ; yet those are theonly places at which their
real value can be known or proved. Many articles have
been or may be damaged hefore or even after the custom
house price is fixed ; others acquire value when they reach
their place of destination, or only by the effect of time,
which by improving their quality renders thcm more
desirable: lerc arve new sources of uncertainty.

If under such deficiencics of accurate knowlege, any
one can persuade himself, that he knows something about
this celebrated balance of trade, he must be some conecited
calculator. Butthere is yct a great deal more, if we only
knew it: if we only suppose, that it can be ascertained
with accuracy, that in the course of one or several years,
there has been in reality finported an amount of value
superior to that which has been sent out of the country,
to what would it tend? 1In the first place, this difference
could not be considerable, for it can only definitely
eonsist in the gain of the merchants of the country,
employed in foreign commerce. Now, thisis very small
in almost every country. compared with the total mass;
it ean be an important ohject in small states only, where
the greatest part of the population subsists by the
carrying trade: secondly, nothing can be inferred as to
the enerease or diminution of national riches, for if this
nation, supposed to have imported more than it exports
during a certain time, consume all that it has imported
itis really impoverished to the value of all it has exported.
of which there remains nothing, although it has gained
in cxchange; and if. on tie contrary, a great quantity
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has been stored up, or whatamounts to the same thing, if
it has constructed great useful and durable works, it may
have encreased the sum of its means; that is to say, it
may, as by a canal, or road, have augmented its funds
aund enriched itself, though at the same time, it may have
suffered some external losses.

Let us then conclude with Smith, that there is no true
balance, but that between production and consumption of
all kinds ; this is the truc measure of subsistence and ameli-
oration; it is this, that by a slow progress too often
crossed, has gradually conducted the different tribes of
men from their primitive misery to a more happy condi-
tion ; this it is, thanks to the activity and intelligence of
men and the encrgy of their faculties, which would every
where and at all times favor the interests and happiness
of society, if those who govern socicties did not put
them astray and continually misdirect them. The state of
this balance is, therefore, not easy to determine by direct
estimates ; the accounts of a nation should be drawn up at
two given periods, and we should be cnabled to place
therein not only its wealth and debts, hut also the truths
and errors by which it is influenced, the good or bad senti-
ments which prevail and characterize it, the beneficial
or pernicious habits to which it is addicted, and the good
or bad institutions it has formed within itself. We
already perccive, that it is impossible to draw up such an
account. Yetthe cffects of such a statement duly weighed,
would give a balance which must be evident to the accu-
rate and rational observer; and after all, this is the only
real balance, whatever it may be; that of commerce is
deceptive, or a mere trifle, fit enough for some subaltern
deceiver or deceived, to figure in the eyes of some igno-
rant or prejudiced superior, or lo impose upon the too
general mass of uninformed men.

There is, however, a precious and eertain result to be
obtained, cven from very imperfect statements of impor-
tation and exportation. First, we must allow ourselves
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to be convinced that the one is nearly equal to the other;
and that the small difference which may accidentally
exist between them, supposing we could ascertain it, is
of little importance : but afterwards, when we pereeive
that both are very considerable, in relation to the num-
ber of men of which the nation is composed, it is evident
that this nation is possessed of great resources and great
riches, and consequently each of its members is possessed
of a great deal of enjoyment, if the wealth be well distri-
buted among them ; for they have devised the means of
procuring all that they have exported; and all that
they have imported, is so much the means of enjoyment,
which they may indulge without impoverishing them-
selves, provided they do not give their capital away in
exchange. * So that when we perceive the value of those
exportations and importations gradually and constantly
encreasing in a country, during a certain number of
years, it may with certainty be concluded, either that
the number of its inhabitants is augmented, or that each
of them has become very wealthy, if too great an inequality’
has not been produced by artificial means among them ;
or that the two progressions of wealth and population
have existed at the same time, which is generally their
natural course. In the opposite case, contrary results
must take place : we can perceive that in the accumu-
lation of the circulating wealth which I have spoken of,
we are not to comprchend those simple transportations
which are only set in motion by means of commerce, as
they no more than indicate the extent of such commerce,
and not the amount of production. With this precaution
our conclusions are sure, as well as the consequences
that may be drawn from them. 'This is nearly all that
the accounts of the custom houses can inform us; but
this fact is important, and they point it out to us with
sufficient accuracy, without rendering it nccessary for us
to cxamine them very minutely.

Such are the prineipal reflections which have been sug-
gested to me by the two books of the Spiritof Laws,
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upon which we have been occupied. It would perhaps be
proper here to make a few remarks on the moral effects of
commeree ; but it is toe extensive a subjeet, should we
enter into the details ; and if we only consider the lead-
ing points, it is easy to perceive that commerce, that is
exchange, being in truth society itself, it is the only
bond among men; the source of all their meral senti-
ments; and the first and most powerful cause of the
improvement of their mutual sensibility and reciprocal
benevolence : we owe to it all that we are possessed of,
good or amiable; it commences by uniting all the men
of the same tribe ; it afterwards unites those socicties
with each other, and finishes by connecting all parts of
the universe: it excites, extends, and propagates infor-
mation, as well as reciprocal intercourse : it is the author
of all social good: undoubtedly war arises out of it, as
do also lawsuits, and for whick we must thank the false
views of prctended adepts, who arc its most pernicious
enemics: but it is no less true, that the more the spirit
of commcree enereases, the more that of devastation dimi-
nishes, and that the least quarrelsome are those who are
possessed of the peaccable means of accomplishing lawtul
pursuits, and who are possessed of wealth liable to be lost.
"T'he pretended avidity with which commerce, properly so
called, is said to inspire those who are engaged in it, is a
vague reproach, which may be considered as belonging to
the most insipid and insignificant declamation.  Avidity
conststs in taking the goods of others by foree or deccit,
as in the two noble trades of conquerors and courtiers ;
Lut merchants, like all other industrious persons, seek
only for reward in their talents, by means of free agrec-
ments entered iuto with good faith and guaranteed by the
laws. Application, probity, moderation, are necessary,
for them to succeed; and consequently they contract the
best wmoral habits. If the countinual occupation of
gain, venders them at times a little too eager for their
interests, it moay be said, we wish they had something



OF THE SPIRIT OF LAWS. 233

more liberal and tender in their disposition; but perfee-
tion cannot be expected of men, taken collectively : a people
modelled in general on such as those we have just men-
tioned, would be the most virtuous of all others. 'The
want of a well regulated social order, is the most fatal
enemy of man....wherever there is order, there is happi-
ness....I love and admire those who do goud ; for if every
one were only to avoid doing evil, we should soon see a
change in the human condition: the industrious man is
degraded by fatal customs ; yet he does more good to
humanity, often even without knowing it, than the most
humane idler, with all his zeal. I shall say no more on
this part of the subjeet, the chapter is already too long.
May it be permitted me to add, that if internal com.-
merce be always a benecfit, external commerce in itself,
and left to itself, never can be anevil. Undoubtedly, if,
with an intention to furnish an article of consumption more
abundantly to foreign merchants who demand them, a
government should limit or prohibit the production of
another article useful or necessary for the well being of
the inhabitants, which has taken place in Russia and
elsewhere, it would then be better to have no forcign
intercourse. But we must not confound the errors of
policy with commeree, this is not the error of commerce
but of the government. In Poland, wlhere a small num-
ber of men are the only proprietors, not merely of all the
land, but of all the persons cultivating it, when the pro-
prietors collect the grain these persons have exhausted
themselves in producing, tosell it to foreigners and rceeive
in return objects of luxury which they consume, the
whole people are thereby necessarily rendered miserable.
It would be better fur the cultivator if the magnales could
not sell their grain. They would perhaps endeavor te
nourish men therewith, whom they would by little and litde
seck to have instructed in fubricating at least a part of
the things they require ; but even this cannot be attributed
to commerce ; indced it may be urged in this case, that
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by the slow and incvitable effect of impoverishing the
prodigal by offering them enjoyments, and of enlightening
the miserable people, by causing men more civilized to
go among them, it necessarily tends to bring about an
order of things less detestable: the same remarks may
be applied to the absurd and ruinous wars too often carried
on to prescrve the dominion and exelusive monopoly of
distant colonies. But even this is not to he attributed to
eommerce, but to the fondness of men for dominion, and the
madness of avidity ; or as the celebrated Mirabean has
said of forced paper money, and may be suid of many
other things....it is one of the orgics of deletcrious autho-
vily,

This is, I think, a part of what our author should have
said with all that eloquence and profoundness of views, of
which he was so much a masicr, instead of urging so
many and sych erroneous and insignificant things, which
he has suffered to escape from him, amosg many other
things which are admirable. But let us follow him to
other objeets.
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OF THI SPIRIT OF LATVS,

BOOXK XXII.

OF LAWS IN RELATION To THE USE OF MONEY.

Silver has a n«tural value, for which reason it is the messure of other values;
which paper could not be, as it 18 oniy the sign of value  When sihe
has an impression stampt upon it, attesung the quantity and quality, it is
then money ; but two metals eannot both be the fundamental money.

The possessor of moncy, may consume or heep it, gne or lend 1ty in the
same way as other nches.

The business of exchange and banks, corsists in comverting one hind of
money inte another, by discounting notes or Lille of exchange not yet
due.

The large companics which are formed for tns purpose, ave always dangerous.
or their success of hittle unportance

Public debts cuercase the mterest of money

STINIT OF LA'WS, BOOX X%II

MOXEY is a very profound suhbjecl in the eyes of
vertain people, whoe inmgine themselves to be men of
talents, and who think that fine thiogs may be said upon
its use, its eivculation, or the means of facilitating its
currency. or even suppiring its place. I cannot disco-
ver any thing mysterious or occultin it, and am persuaded
that in this, as in all other things, whalever partakes of
subtlety leads us farther fiom direet reason. T shall,
then, confine myself' to @ small number of observatons.
in as mueh as I think Thave in the preceding ehapter on
commerce, noticed what is most esseniial in the actual
possession and the operations of money.

Society essentially consists in commervee. and commerce
is exchange : all merchandize, as we have secn, has 2

-

natural value ; that of the Iabor required in producing
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it, and a pecuniary value...that of other merchandizeg
given in exchange for it: all these different values,
are successively measured by each other ; but they are
liable to fluctuation and destruction; and consequently
difficult to measure to fix, and to preserve: ameng
these goods having a value, there is one unmixed, unal-
terable, divisible, and easily transported; it naturally
becomes the measure of all others: this is silver. To
specify the quantity and quality with great exactness;
that is, the weight and name, the public authority has
stamped & mark thereon, and it becomes money. This
is the whole system of money.

This short explanation of the nature of moncy, shews
in the first instance, that there can be only one metal which
is really money ; that is to say, to the value of which all
other valtes may be referred; for in all calculations
there can only be an unit for a standard of measure or
quality. This metal is silver, because it can be form-
ed into the greatest number of subdivisions we require
for the uses of exchange. Gold comes to its aid,
for the payment of larger sums; but it is as an aux-
iliary, the value of the gold being found only by a
comparison with that of silver. The proportion in
Europe is nearly fiftecn or sixtcen to one; but it is
subject to variation like all other proportions of value,
according to the demand. In China, it is generally only
as twelve or thirteen for onc, which is the reason that
there is a profit in carrying silver to that country, for
twelve ounces of silver will there procure ene of gold,
which in Euvope is worth fifteen of silver: you conse-
quently have gained three ounccs of silver by the
exchange. 'The poliﬁcal authorities may, howecver,
stamp money of gold, and fix its proportion with silver;
that is to say...they may declare by law, that whenever
there is no stipulation to the contrary, we shall indiffer-
ently receive one ounce of gold, or fifteen or sixteen of
silver. It will then be the same, in legal acceptance, as
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wheg there are sums due to one party from another, in
which ne stipulation of interest has been made, the law
allows an interest of so much per cent. But they eannot,
at least shduld not, prevent individuals from regulating
among themselves, how much gold they are willing to
give or receive for a certain quantity of silver; nor da
more than determine the rate of interest of a sum lent
or borrowed. Nay, in despite ofall laws, these exchanges
subject to variation, are always performed in commerce,
because without it business could not be carried on,
‘When there is copper money, it is not a true money, buta
spurious one....if it contained a sufficient quantity of
copper to be equal in value to the silver with which its
nominal proportions correspond, it would be five or six
times more weighty than it usually is, which would ren.
der it very incommodious; yet this propertion varies
daily, like gold....nay, more : consequently copper money
is only worth the quantity of silver agreed to be given
for it in exchange, and therefore, should be made use of
for articles of small value only, in which this excess of
value is of little eonsequenee ; but when authorised, as
has sometimes happened, to pay large sums of money in
copper, it is an actual robbery; because the one who
receives it, can never fairly get the sums realized in
silver for their nominal value, but only for their intrinsie
value, which is five or six times less.

Secondly : we see that when silver was formed into
money the first time, it was very useless to invent names
of an arbitrary kind : such as pound, livre, dollar, &e.
it would have been much more clear and significant, to
have said a part of an ounce, dram, or grain, than as in
France, a piece of three livres, or of twenty four, twelve,
or fiftcen sols : we should then have known what weight
of money was required tor each article; but when once
these arbitrary denominations are admitted, and use has
been made of them in al! contracts and sales, caye should
be taken to guard against loss by the difference of intrin-
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sic value between the several denominations of 'goin.
For still supposing myself in Franece, if I should have
received thirty thousand livres, and have promised to
return them at such a time, if, meanwhile, the guvern-
ment should order the quantity of silver called three
livres, to be called six ounces, which is the same thing
as if it should make erowns of livres, which do wot con-
tain more than these three, I who pay with these new
crowns, pay really only half the silver X had received....
this would be robbery ; and yet this is what governments
have done to baffle their creditors, so often and with so
much boldness, and so little compunction, that what is
at present in France called a licre, was really, formerly,
a pound of silver, and is at present scarcely the hundredth
part, or one hundred and eighth part of a pound. Thus;
at different times, they have defranded their creditors,
pinty-nine in an hundred, or one hundred and seven out
of one hundred and eight ; so that if a perpetual annuity
of one livre had been formed in those remote times, for
twenty livres received, it would at the present time be paid
with the one hundredth and eighth part of what was
promised in the original contract. It is true, that when
a government has diminished one half of the real value
of its money, andare the next day desirous of buying mer-
chandize; to pay for it they must give double the nominal
value which was given before the reduction, which will
in fact, be only the same real value as before; while
the same nominal quantity of taxes being paid, yields
only half the actual value of what was before paid. So
that taxcs are in fact one half reduced ; but this affords
new causcs to encrease taxcs, till they at length aetually
reduce the denomination to the half value. Operations
of this kind, arc called jfinanciering : but such injustice
is ravely attempted in modern times, though what is
equivalent thereto is frequent, as when paper is forced
upon us as money, as is now the custom of all Furopean

governments.
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‘We have said that money is only the means of determin-
ing the value of other things, inasmuch as it has one intrin-
sic value: it is evident that it is a great mistake to call it
the sign of money, when in fact it is only a substitute....
this mistake leads to another ; thatis, the notion that paper
may, by public authority, be rendered an equivalent with
silver.  Paper really has no other intrinsic value, than
the price of its fabrication, nor other pecuniary value than
what it would bring at a trunk maker’s shop. If I am
in possession of a note, or any other obligation of a
responsible person, to pay to me at sight an hundred
ounces of silver, this is only a sign that I shall probably
reccive an hundred ounces of silver when I shall choose
to eall for it: if the sign or certificate of public
security be satisfactory to me, that is, if I give it full
eredit, and do not immediately want the silver, I am
not in haste to take it up; I may even without this
trouble, pass the sign freely to another, who may place
the same credit in it as I do myself, and who on
account of the convenience, may even prefer it to the
silver, which is morc cumbersome and not so easily
transported ; but none of us who have held the paper,
have really possessed any value, thouglh we may be as
certain of being put in possession of value whenever we
require it, as we are of obtaining a dinner for money.
But if a government should say, here is a piece of paper,
on which is written....good for an hundred ounces of
silver, it is commanded that it be taken for its value, and
all persons are forbidden from attempting to realize the
value in silver : it is evident that I am then only in pos-
session of a piece of paper, which is not to me a sign
that I shall receive the value it declares, nay it offers a
possibility that I never shall receiveit; thatl shall never
find any person willing to take it for that valuc ; that it
is only the apprehension of the legal penalties on a refu-
sal which forces me 1o take it, and that in all free
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transactions, which can escape the wmotice of a govern-
ment capable of such oppression, this paper will either
be considered of no value, or of much the smallest
possible value that is implied by the possibility that
at some future day it may obtain the value it declares. So
that, though no one will dare to tell me....<¢ your hundred
ounces of silver is mere paper, and as a remote insurance
only worth one ounce’....yet ten thousand written ounces
will be asked me for an article that I could purchase for
ene hundred ounces in solid siloer. This is the inevitzble
fate of all forced paper money ; for if it be good, it is
not necessary to resort to foree to give it currency; if it
be bad, to force the circulation is still to depreciate and
deprive it of credit.

Sinee money, then, has a value peculiar to itself, as
all useful things have, and since it constitutes a property
vested in the owner like all other possessions, it follows
that the possessor being the preprictor may dispose of it
like any other chattel; thathe has the right of consuming
er keeping it, of bestowing orlending it, letting or selling
it in any such manner as he pleases, as we have said in
the thirteenth book; to sell it is to make use of it in
buying something else; to let or hire it is to give up the
use of it for a time, in consideration of a recompense
called interest. 'There is no more reason for obliging
the possessor of money, to let it for a compensation less
than he can freely obtain for it, than to force him te
give for another article of merchandize, more than it
bas been proffered to him for, or than to force the owner
of the merchandize to sell it for less money than has
been offered him. Every time a government makes an
attack of this kind upon property, the social obligations
are broken and disordered ; rigorous means will be required
to enforce it, which renders the government odious,
while it is evaded by subterfuge, concealment, and every
artifice which favors roguery and wounds honesty. 'We
must have been born without faculties for reasen, or like
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certain religious sects who prohibit the use of reason,
not to perceive this.*

As to cwchange, which consists in converting the money
of one country into that of another, all that is required,
is to know that the quantity of money which a per-
son demands will contain exaetly the quantity of silver
which he gives, and to pay the commission for per-
forming the service : as for bankers and brokers, it is
requisite for them to know the equation, in order to
introduce some inequality for their profit, as they by this
inequality augment their own income. There is besides
this circumstance, that at certain times a great many
inhabitants of a town, may have debts to pay to the inha-
bitants of another town: they come in crowds to the
bankers, and bring their money to obtain drafts or notes
payable at the other town; this might be somewhat
inconvenient for the bankers, if they did not possess suffi-
cient funds at that place’; as otherwise, they must cither
not transact the business, or send money to the place to
meet the drafts: this transport of money is liable to
some risk and expence ; whence it follows, that those
who make the dcposits of money, are satisfied to receive
for every hundred ounces of silver, bills for only ninety-
eight ounces, or even ninety-seven ounces; so that they
lose two or three per cent. by the transaction. On the
contrary, the same kind of operation takes place at the
other town, upon which the drafts are drawn: if ninety-
eight or ninety-seven ounces of silver are deposited with
them, they may give bills payable for one hundred ounces

28 It were to be wished, that those rectors of certain religicus communitics,
who would command me to hire my money to his tenant for half the price he
offers me, was obiged to rent the lands of his benefice to the same tenant as a
farm, for the haif of the price he is willing to give; for the comparison is
perfectly equal...lus farm is a capital, the same as money, with which he may
buy my money; s with my money I may buy bis farm ; «nd it it of very little
consequence to the farmer whether itis the fidd or the money he reots fBr
one hair,
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in the first town, and without losing any thing; but they
always arrange matters so as to make individual dealings
sustain more than the loss, and not to let them profit by
their advantages. 'The same bankers or brokers also at
times advance money on good notes or bills of exchange
not yet due, deducting from the same the interest for the
time that is to elapsc before it becomes due; this is called
discounting.

Several persons of this description, sometimes unite
and form large companies, in order to be possessed of
more ample funds to transact one or both branches of
business, This may be useful, inasmuch as by doing
more business they may be content with less profit on
each transaction, thereby obliging their rivals to reduce
theirs also, in order that they may be enabled to compete
with them, and thus diminish the general rate of the
expenees of exchange and discount, and in the end, tne
interest of money itself, which is a great benefit. It is
also the practice of such companies, having extensive
credit, to issue bills or notes payable on demand for
considerable sums; and as they are known to be very
good, they are taken as ready money, while the bankers
at the same time employ their money also to the best
advantage. 'This encreases the quantity of the circulat-
ing medium in the country, which in many respects is a
great advantage, though I believe not so considerable as
is generally assumed; for whether there be little or
much money in a country, circulation goes on in the
same manner in both cascs; the only difference is, that
the same quantity of silver represents more or less mer-
chandize in one case than the other: whatever it may
be, this is the nature of the opcration of the banks ; but
in order to producc the good cffcets we have noticed,
they should neither be proteeted nor privileged more than
any other merchants ; that competition should be open
and free ; but that they should always be peremptorily
obliged to pay their notes with silver at sight; for with-
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out these conditions, instead of diminishing the price of
their services, they would augment them very speedily,
by means of monopoly ; and they would next fix a time
more distant at which to pay their netes that were
originally payable on demand, which would be a real bank-
ruptcy; and what is still worse, establish in society a
forced paper currency. But even if these banks arc
well condueted, which is very rare, and never has been
seen for any great length of time in any country, they
are still less entitled to the credit usually given them.

To produce, to manufacture, to transport from the
place of production to the place of sale; that is to say....
to cultivate and collect the raw materials with intelligence,
to form them with skill, and exchange them with Jjudg-
ment, or in other words, to perform the greatest quantity
of useful labor, and dispose of the product in the most
advantagcous manner, these are the great sources of
the riches of nations, All the littde profit that can be
made by exchange, discount, interest, or any other imagi-
nary sum, and other occupations partaking of the nature
of privilege or exclusion, are very trifling to society:
they may make the fortunes of a few individuals, which
is the reason that they have been so much extolled ; but
they are of little account in comparison with the fruits of
useful industry, acquired by men whose daily occupation is
production, and very indifferent to the true prosperity
of a country; to attach great importance to them, is a
great deception.  This, I believe, is all that is essential
and true, that can be said on mouey.

Since Montesquieu has thought proper to speak of
public debts in this book, it should be obseryed, that
they have not only the inconvenience of requiring taxes
to pay the intercst, and with this interest, of supporting
a number of people in idleness who otherwise wonld
have been obliged to put their capital to some useful
purpose, but also as they have not the advantage of
dimipishing the currept rate of the interest of money,
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as our author has advanced in the sixth chapter; but
on the contrary, has the effect of augmenting the inte-
rest of money; for a government whose policy is loans,
cannot foree any one to lend; it is therefore necessary
it should offtr an interest sufficient to satisfy the lender,
and consequently an interest equal to what men of good
credit will give, or thc employment of money will pro-
duce : now all the loans made to government, would have
been made to others....that is, the money would have
circulated in active hands ; consequently the demand for
loans encrease ; or whichis the same, the means of satis-
fying demands are diminished, and in the end, higher
premiums are offcred for a prefercnce, and thus the raee
of interest is augmented ; whence it happens frequently,
that speculations in agriculture, manufactures, and com-
merce, which would prosper if money could be had at a
low interest, are rendered impracticable, or are devoured
by excessive interost : this is a grievous obstacle to the
prosperity of a eountry, and to production in general.

The interest of money borrowed, occasions in all
undertakings, the effects produced by land taxes on
cultivation ; as both encrease, there is always some land,
or some industrious enterprize, which cannot be attended
to in consequence thereof.
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BOOK XXIII.

OF LAWS IN RELATION TO POPULATION.

Population is stopt among savages, by want of the abundaot mecsns of sub-
mstenoe...among civilized people, by a pernicious distribution of the means
possessed. In every place where there is sufficiency, liberty, equality, and
correet information, population encreases: still it 13 not the encrease of
mankind that is so desirable as their happiness.

SPIRIT OF LAWS, BOOK XXIII.

IF we are astonished on seeing a chapter of polities
commencing with a translation, and even one that cannot
be considered the best, of a part of Lucretius, we are still
more surprised on a perusal of the matter of which the
book is composed; the book is cited without discussion,
and even without approbation....on the means of augment-
ing or diminishing the number of citizens in a state....on
the rights of fathers over the lives of their children, and
over their marriage....of the interfercnce of government in
all these concerns, &e. It is impossible to follow ideas so
promiscuous as these, with minuteness; we shall, there-
fore, commence with some ideas more general, and then
endeavor to investigate more closely, the nature of the
humean character ; because it is in relation to man that the
social art should at all times regulate and model its concep-
tions and institutions. Every animated being is inclined
to re-produce itself by the most irresistible of all inclina-
tions. A manand woman, arrived at the age of maturity,
well formed, and possessed of all the means of providing
for their subsistence, may, during the time that they are
constitutionally tempered for propagation, have more
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than two, more than four, even more than six children;
so that when we suppose, that according to the course of
nature, the halt, or even two thirds of these children,
perish before they are enabled to propagate their species ;
suppositions certainly much exaggerated....the man and
woman in question, will then, before their death, have a
posterity more than sufficient to replace them, and the
population must always encrease. But if we see popu-
lation stationary, and this among savage people, and
almost stationary among more numerous but ancient
and civilized nations, we should enquire into the cause.
Among savages, without doubt, the reason is, that great
scareity, unforesecn aceidents, intemperance, and epi-
demics, often destroy a part of the adults, and alter the
sources of production for the remainder ; and that priva-
tions, want, and the impossibility of assuring necessary
care in particular circumstances, the want of intelligence,
and of affection, occasion the greatest part of the children
who arc bora to die in infancy.

In respect to civilized nations, though the improve-
ment of industry, the encreasc of means, the multiplica-
tion of resources, have permitted population to encrease
more rapidly ; the progress is checked as soon as the
advantages of civilization are uncqually distributed. A
small number of men in those ancient nations, who form
a portion of the privileged elasses, make away with the
subsistence of a great multitude. However they are
cnervated by excess, by indolence, by intcllectual labor,
by the passions; whether the effeet be produced by
physical or moral causcs, or their nature changes under
their circumstanecs, they do not proportionably multiply.
In the mean time, the men and women of the poor classes,
from whom a considerable part of the fruits of their
daily labor is taken, ave weakened by excessive fatigue,
they languish in penury, and become prcmaturely old;
yet they have a great many children, but they ave feeble,
and they cannot know how to take care of them when in
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health, nor succor them in sickness ; a prodigious nunrber
of them perishes; as these unfortunate people are the
most numerous in all old nations, their distress conside-
rably increases the bills of mortality ; and I am persuaded
that this is the phenomenon which has occasioned the
discovery to be made in Europe, that about one halif of
the number of children die before the age of scven years;
whatever it may be, certain it is that among savage
people there exists as many men as their unimproved
state can defend against all the chances of death, and
thatis but little. Civilized people, on the contrary, have
more powerful means; they are more numerous on a
like extent of territory ; but not as numerous as they
might be: among them men exist only in propertion as
the government, the grandees or nobility, the rich, and in
general all the idle, leave means of subsistence to the
laborious and poor classes, who produce more than they
consume. When government becomes more mild and
less rapacious, as soon as it reforms some abuses, as soon
as it prevents some oppressions ; in short, as soon as the
idle classes are under the necessity of paying the indus-
trious a reasonable recompence for their Iabor, we
immediately see population encrease almost suddenly.
This is so true, that in the United States of Ameriea,
where we have the advantages of civilization witheut.
its inconveniencits; where the peop'e are intelligent and
their faculties untrammelled by absurd institutions or
establishments, their lahor is very productive, and they
enjoy the fruits of it; they arc ncither burtheped with
tithes nor glebe rents, for generally the ground that is
cultivated is the property of' the cultivator ; neither have
they burdensome taxes, nor the still greater burthen of
idleness and ignorance, the usual attendants and conse-
quences of social misery and oppressive institutions or
usages ; therefore the population doubles in every twenty
years, and whatever may be said of emigration, the
addition is too small to be taken into any account of the
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proportion of encrease: we may even on the contrary
observe, that whatever the cause may be, we have very
few old men, few remarkable examples of longevity, so
that the mean duration of the life of man is shorter
among us than in Europe, if in Europe the prodigious
number of children who perish did not diminish the
mean rate. Itis very certain that when we shall have
no more cultivated lands to settle, men will then incom-
mode cach other a little more, and this progression may
diminish ; but solong as every man exercises his faculties
with equal freedom and intelligence, and reaps the
fruit of bhis own uscfulness, there can scarcely be a
family that will not leave after it more children than are
necessary to replace it. In general it may be said, that
in our species, natural fecundity being very great, it
encreases as individuals better their condition; and there
will always exist men in a ccuntry, in proportion te
their knowlege of the means and pewer of procuring
subsistence. Yet though this maxim be sfrictly true,
we should not understand by means of subsistence, provi-
sions or food alone, but all the knowlege, all the resources,
and all the succors by which we may preserve ourselves
against the miseries and misfortunes which our nature
is liable to. So much for what concerns the possibility
of population. By this manner of considering the sub-
Jeet, we already clearly perceive the means by which it
may be augmented, that these priocipally consist of
sufficient subsistence, liberty, equality, and liberal infor-
mation: and all the regulations of an Augustus, or a
Louis XTIV, on marriages, are miserable and ridiculous
expedients.

We shall now consider this subject under another
point of view. Is the encrease of men so much to be
desired in a country, as that of rabbits in a warren?
None of our politicians have imagined that there ean be
any doubt thereof, and no despot has hesitated to give an
answer. Onc of the ablest men that reigned, Frederick
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the second, has sullied one of his letters to Voltaire, with
the following sentence : ¢ I look upon (men)as a horde of
slags in the park of a great lord, who have nv other func-
tions to fulfil than to stock the enclosure.”* It is true,
Voltaire scverely reproachied him for so barbarvus an idea,
and apswered him by quoting another maxim from Mil-
ton....«s amongst unequuls there's no society” *°.... a terrible
truth for oppressors. Yet such were the sentiments of a
Lking still young, who had passed his early years in adver-
sity, and had not been longer than a year on the throne ;
and this king was ope of the best that ever existed: we
may judge of the rest by comparison. Upon this prin-
ciple, the necessity of multiplying the game in the park
is perceived ; for the greater the number is, the more
may be killed, and the more that may be killed, the
more will be to be eaten! As for us, who have in view
only the happiness of these poor animals, and not the
true or false gratifications of royal or noble masters, it
appearsevident to us, that the principal objeet should be te
render them happy, and not to encrease their numbers to
an excess. We have scen, in speaking of commercc,
that when twenty men labor without art or implements.
they procure enjoyment as twenty, and each enjoys ac
one ; and that when by working with some intelligence,
they render it more productive, they may attain to pro-
euring an hundred times more enjoyment, and cach te
enjoy an hundred times more, if they continue to be of
the same number; but they will enjoy only each as
ten, if during that period, they huve beeome ten times

29 Letter 24 August, 1751,

30 Itis, in a word, placing out of the pale of Jav, all these who pretend to be
sbove the common rule  The miserable, savs Voltdite, and often the best men,
flatter the powerful. It is true, that ta encourage powertal racn, Voltaire lias
often praised to eveess the gnod they have done; but he Lias never applauded
their bad actions nor thewr wicked sentiments , nor even thein bad maims. but
he has fiequently censmed them very severely . condd any of his vile slanderers

Justly boust of bavsuy donie as much ?
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more numerous. This is a simple ealculation: it
however true, that when ten times more numerous, they
perform ten times more labor, and that so their encrease
is not detrimental to their means ; or atleast, their means
are not more decreased than the amount of the sum
employed in the education of their children, who com-
pose the encreased number....and this is not an evil, but a
provision for future production and protection, unless
when men have become so numerous as to incommode
ecach other, and obstruct the exercise of each others
faculties, in pursuits in which, with a less numerous
population, they might employ themselves beneficially :
nevertheless, it is certain, that the augmentation of the
number of individuals, is a consequence of their happi-
ness, which is the true end of society, and that their
encrease is sometimcs only a concommittant, and in
unpropitious circumstances not to be desired. Moreover,
if it should be made the principal object. the means we
have indicated would yet be the only efficacicus ones to
produce this enerease, so much coveted and frustrated.
All that is contrary to nature, which injures natural
liberty, which chills or freezes up the feelings of the
heart, which tukes from every individual either the
rartial or the total use of his free dispositions and of his
personal faculties, all these in a word, which requive the
violent exertion of power, in order to obtain an authority
which no one would be willing to give to another over
himself, eannot attain the objeet. For men are not pas-
sive machines, but sensible beings, and those feelings
which are the cause of their sentiments, ave the great
springs of their lives, particularly these which are inti-
mzely eonstitutional.  When I say that it is to be desired
that the number of inen should not encrease heyond a
certain puint, we wust not concludé that a power can be
given to any one to abridge the number of those in
existence : po animated Lbeiug once born, and capable of
enjoyuicnt and suffering, is, ov ought to be, the property
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of any one; neither of his father nor of the state....he
belongs to himself alone : by his cxistence, he has the
right of self preservation : te deprive him of bhis life, is
a crime authorised by many legislators, against whem
the theologians of those countries have net protested.
On the other hand, to take measures in advance, to pre-
vent animated beings from being born, when they could
only have been unlhappy and rendered their species so, is
an act of prudence which some theologians have consi-
dered a crime; and barbarous legislators have been
sufficiently ignorant to support their decisions, by the
fear of punishments. Thus itis, that the affairs of the
world are too frequently conducted: but this leads us
naturally, (o the subject of Montesquieu’s two following
books.
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BOOK XXI1V

vk LAWS IN RELATION 70 A RELIGIOUS CSTABLISHMENT,
ITS PRACTICAL OPERATION, AND DOCTRINES.

Boox XXV....0f laws in relation to a rveligious establish
ment, andits effects on external policy.

The tess power religious ideas possess in the political concerns of a country,
the more victuous, happy, free, and peaceable the people wiit be.

R ELIGION is not a very difficult subject to treat of,
in relation to the social art: the spirit of luws on this
subjeet, should be neither to disturb nor constrain the
religious opinions of any citizen, to give none a legai
adoption, ard to prevent any of them {rom obtaining the
Yeast influence in eivil affaire,  Widhout doubt, there are
some religions more injurious than others, through the
usages which they establish, and the pernicious maxims
they propagate ; by the celibaey of their priests, by means
of scduction, by intolerance, by their dependance on a
foreign authority, and particularly, by their aversion
more or less extravagant to rational information of all
Kind ; but none of those sects or their doctrinal tenets
belong in any manner to the socidl organization; it isan
immediate particular relation which they bear to the
author of all things ; it does not appertain to thosc things
that man should or could have in common with his
associates and fellow citizens. We can never pledge
ourselves to think in the same manner as another
person, nor the contrary, for the will is involuntary, we
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arc not masters of our own opinions, nor can we even
force ourselves always to hold the same opinion on any
subject.  All religions consist simply of speculative opi-
nions called dogmas ; under this view, they are the systems
of a philosephy more or less rash, more or less contrary to
the wise reserve of a sound logic. All sects join to their
dogmas, some precepts of conduct called discipline : if
some of these precepts be contrary to true social morals,
these prineiples are bad....and this always is the case,
because those religions have been formed in times of
ignorance, and morals can only be preserved in an enlight-
cned age, and are not yet completely perfect.s*  If,
what is utterly impossible, the rules of conduct adopted by
a sect, were altogether irreprehensible, they would yet
possess the disadvantage of being founded on hazardous
opinions, instead of heing established on reason and solid
motives: for every sect must, in relation to all other
scets, be but a few.  This then, is the place to say with
yet more reason, what Omar said of the Koran....if all
these books contain only the same thing as the Koran,
they are uscless; il they contain any thing contrary
thereto, they are perpicious. Government, therefore,
should never sufferany »y stem of religion to be taught by
authority, but the best moral doctrine, that the most
enlightened persons of the time ave acquainted with
shiould be inculeated. Moreover, religious opinions have
this in particular, that they give an unlimifed power to
those who promulge them, over those who believe them
to be the depositavies and interpreters of the divine
will.  Their promises are immense for the next world,

51 Religion is too constantly employcd for pot-cal purposcs or as a part-
enlar hind of merchandize  in all such eases st should have another denomination:
otherwise, rekgion aud morals will be considered as distmet things s renders
it nceessary (o repress the unccasing efforts to subjeet eivil socsety 1o the teuets
ot some one seet, for we have not yet heard of a scet that was not desirous ot
ruling or restranng others .we have hieard of too manmy who tormented and

destroyed  their fellow men, for only holding an oruaion whilt they could not

avoid holding Eni
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no temporal powers can balanece them ; whence it follows.
that priests in all nations, are ever dangerous to the civil
authority ; or if supported by the government, they are
always found prepared to extol its abuses, and to per-
suade man that it is his duty to sacrifice all his rights:
so that as long as they hold a powerful influence, neither
liberty, nor even peaceable oppression is possible. So
that all governments desirous of establishing a tyranny,
attach the priesthood to themselves, and render the
priesthood sufficiently powerful to aceomplish the service
assigned to them: a government desirous of liberty and
happiness, endeavors to promote the progress of informa-
tion. This is what the Spirit of Laws may be reduced to
on this point. It appears sufficiently useless to examine
what the author of a religious sect should do to make it
spread. I may ventuve to say that no more new sects
will be formed....at least among polished and civilized

nations.
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BOOK XXVI.

OF LAWS IN RELATION TO THE NATURE OF THINGS
UPON WHICH THEY DECIDE.,

UN DER a title sufficiently enigmatical, all this book
is reduced to a single point; that we should not decide
on a question Ly the same motives which induced the
determination of another question of quite a different
nature. This is too evident for any one to attempt to
deny it. I shall not oceupy myself therewith, inasmuch
as all decisions on numerous objeets, which are made
upon the authority of precedents or examples, are in fact
prejudgments; or judgments given upon evidence that
has nothing to do with the subject: at least this is my
manner of seeing things, conformable to the principles
already established, in treating of the different articles to
which these objects relate. If I were to discuss them
again, it would be a useless repetition ; and when prin-
ciples are established, it is not necessary to examine one
alter another every particular case.  Iaving therefore no
new instruction to draw from this boek, 1 shall pass to
amother,
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BOOK XXVIIL

OF THE ORIGIN AND REVOLUTIONS OF THE ROMAM
LAWS ON SUCCESSION.

Book XXVIIL...Of the origin and revolutions of citil
law among the Franks.

These two books being purely historical, I shall not examine them

IT not being my object in this commentary to defend
Montesquieu’s erudition, and yet less to join those whe
reproach him of not having well understood the spirit of
the laws of those remote periods, the obscurity of which
he has endeavored to penetrate; it being my view only
to establish some principles of the social science; now
as these two books are entirely historical, and nothing
can be drawn from them for the theory of the formation
and distribution of power, nor for the formation and
distribution of wealth, I shall say nothirg more on these
chapters.
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BOOK XXIX.

OF THE MANNLR IN WHICH LAWS SHOULD RE
COMPOSED.

{ There is nothing instructive here, excepting what arises out of the manuer is
which Condorcet has crticised this book, or rather new modeled it]

THIS title, alike vague, requires some explana-
fion to be well understood, as well as several others on
which we have already made the same remark. The
author, in this book proposes to prove that the laws should
be clear and precise, worded with dignity and simplicity ;
not couched in the style and manner of dissertation ; and
particularly when motives are assigned for their enact-
ment, that they should not support themselves by ridiculous
veasons ; laws too frequently contain clauses that are cal-
culated to produce effects directly contrary to the intentions
of the legislator; that they should he in harmony with
each other ; *Mat several laws often mutually eorrect and
support each other, and that to appreciate their effects
correctly, they should be judged collectively, and not
cach one particularly and separately; that the legislator
should not lose sight of the nature of the ohject they
enact on one side, nor decide by motives contrary thereto
on the other. In this much the book is comprised;
the subject is already treated of in the twenty-seventh, and
in other respects it approaches the sixth aud eleventh
books.

The author also shews that to form a proper estimate
of a law, the cheurastances in which it was enagted are
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1o be taken into view; this lias been already said and
proved clsewhere. e also recommends that the laws
should always be enacted in a general manner, and not
given as presexviptions for particular facts. Ina word he
recommends it to legislators to divest themselves of
theiv prejudices. No one will be inelined to differ from
him on all these points. Indced we might not be well
satisfied with the divers examples nor with some of the
reasons which he employs to prove things to be evident :
some of them may deserve to be subjected to criticism :
but as no information of any importance would result
thevelvom, T ohall say nothing. Itis not sufficient to be in
the rizht when not opposed to great men, but when we
undertake to contradict them it is always necessary not
to be in the wrong.

I am in possession of a criticism on this book of the
<pirit of laws, written by the greatest philosopher in
modern times, Condorcet;? it has never been published,
aund probably never was intended for publication. I shall
ventuve to insert it here, and we shall see with what
-trength Montesquieu is refuted, and with what a supe-
viority of views he retouches his work ; it may be also
perecived, that if my eapacity be inferior, the severity of
my investigation is at lcast equal.

2 Sce page 261, of this volume
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BOOK XXX.

THEORY OF THE FEUDAL LAWS AMONG THE FRANKS.
RELATIVLE TO THE ESTABLISHMENT OF MONARCHY.

Book XXXI....Theory of feudal laws, relative to the
revolutions of monurchy.

These 1vo bouks are also purdds histaneal Notw thetanding ail is flts, the
Sput of Laws, when it appeared, mnented the attacks of alt the e ,wies of
suformation and humamty, and the sappoit of all thew fuends

THE reasons which induced me to pass over the
ewenty-seventh: and twenty-eighth books, will lead me to
act in the same manner with this: T very much respect
thesc enquiries....they have, without doubt, their utility,
but they have but a very remote connexion with the
subject which occupies me; consequently. I shall not
examine them. I shall only observe, without entering
far into the discussion, that every sensible man is sorr
to sce Montesquicu (clap. 23, book XXX,) give as a
strong reason against the Abbé Dubos, that i wcould e
injurious to the great families of France. and for the
three races of their kings, to allege that at the com-
mencement of the monarchy there was only one order of
evitizens ; that there were none with exelusive privileges ;
heeause upon that suppesition, there must have heen
a time when they were common families! We are
no less disgusted at the emphasis with which he parts
from this fanous nobility. which he uniformly represents
as constantly covered with dust, blood, and sweal. and
that at the close he has rvepdered himsclf ridiculous
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by being so much infatuated with this pompous trash.
There is also some other foolery which even contradicts
these; as for example, when he says that....at the time
of Gontram the French armies were no longer dreadful
but to their own country; and when he exclaims....a
singular thing, it (monarchy) was in its decline in the
lime of the grundson of Clovis. It would have been
much better, in my opinion, to have said....it was a
still born child, or at Jeast very il} formed; but I shall
leave all this for the reflections of the reader; conse-
quently my task is finished.

It would perhaps he proper in this place, to hazard 2
gencral judgment on the work of which we have just
discussed the different parts. I shall, however, avoid it.
I shall content myself with remarking that when the
Spirit of Laws appeared, it was scaroc ever attacked, but
Dy men of a very despicable party and of evil dispositions ;
and that, notwithstanding its numerous faults, known,
acknowleged, and avowed, it was always and constantly
defended by all the true friends of information and huma-
nity, even by those who had just personal motives of
complaint against the author. At their head, Voltaire
may be placed ; who, on this occasion, as on all others of
a similar nature, manifested his noble and generous cha-
racter, as superior to the triflings of vanity, as his mind
was to that of prejudice.
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OBSERVATIONS

ON THE TWENTY-NINTH BOOK OF THE SPIRIT OF LAWS.

BY M CONDORCET

BOOK XXIX.
OF THE MANNER OF FORMING LAWS,

Cuar. L.....0f the spirit of the legislator.
CHap. IL....Continuation of the same subject.

I DO not understand what is contained in this first
chapter; but I know that the spirit of a legislator should
be justice. A faithful regard to the laws of nature is
all that is properly law. In the regulation of the forms
of proceeding, or in particular decisions, he should seek
the best method of rendering them conformable to the
laws and to truth. It is not Dy the spirit of moderation,
but by the spirit of justice, that criminal laws should
be mild, that civil laws should tend to equality, and the
laws of the municipal adminisfration to liberty and
prosperity.

The two examples quoted are ill chosen. The sim-
plicity of forms is not repugnant to security, whether
personal or of property, for the preservation of which
only all forms are established. M. Montesquieu seems
to believe it, but he no where proves it ; and the injus-
tice caused by complicated forms, renders the contrary
opiuion at least probable.
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The second example is preposterous : what is it to the
seience of composing laws, that Cecilius or Aulus Gellius
uttered an absurdity ?

By the spirit of moderation, does not M. Montesquieu
understand that spivit of uncertainty which alters by a
hundred little irvelative motives, the principles of justice,
which are in themselves invaridble. See chap. 18.

Cuare. L. That laws which appear to deviate from the
intentions of the lesislalor. are often conformable
therelo.

THE first duty of a legislatoristobe justand reasona-
ble. It is unjust to punish a man for not having sided
with a party, for he may be either ignorant which party
is most actuated by justice, or he may think them both
culpable. It is contrary to reason to punish with infamy
by positive law, since opinion only can adjudge this
punishiment ; it the laws be in unison with the opinion,
it is uscless; and if it be contrary to opinion it becomes
ridiculous.

Docs not Montesquieu mistake the intention of Solon 2
it would appear to be rather intended to oblige the body
of the nation, to take part in the quarrcls which might
arisc between a tyrant, an oppressive senate, or iniquitous
magistrates, and the defenders of liberty; in order to
seeurc to these last the support of well disposed citizens,
whom fear might have deterred from declaring their
sentiments; it was in fact a means by which every par-
tieular insurrection would beeome a eivil war; but the
motive was consonant with the spirit of the Greek
republies.
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Cuap. IV...0f laws which clush with the vriews of
the legislator.

A BENEFICE being a public funetion, conferring a
recompense for the discharge of the duties appertaining to
it, should be given in the name of the state, and it should
be known to whom the state gives it; an action at law
for a benefice is therefore ridiculous.

If, on the contrary, a bencfice be looked upon as a
veal estate, and the right of giving it another kind of
real estate, then the law quoted is evidently anjust.

Why has not Montesquicu in the Spiritof Laws spoken
of the justice or the injustice of the laws he quotes, and
the motives which le attributes to the laws? Why has
he not laid down <ome principles which would enable
us to diseriminate among the laws flowing from a legiti-
mote power, those which are unjust, and those which are
conformable to justice 2 Why in the Spirit of Laws is there
no notice taken of the naturc of the rights of possession.
of their consequences, extent. and limits ?

Cuar. V...Conlinuation of the same subject.

1 DO not know why Montesquicu has given the name of
alaw, to an oath which was equally inconsiderate and bar-
barous; alaw which commanded a town to be destroyed
hecause its inhabitants had destroyed another town, may
be very unjust; but it would be no more contrary to the
views of the legislator, than the law which determines
the punishment of death against assassins, with the inten-
tion of preventing mnrder.

There are so many important laws nearer home, which
are contrary to the iutentions of the legislator in establish-
ing them, that it is strange the author of the Spirit of
Laws should choose these two examples.

This observation often presents itself, and the reasov
iy e assigped.  See ehap. 15.
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Cuar. VIL..Laws which appear {o be the same have not
uniformly the same effect.

THE law of Cesar was unjustand absurd : what, then,
would the tyranny of this man have heen, though so
clement, if he had arrogated to himself the right of
searching the houses of citizens, and of taking away their
money ; andif he did not intend to employ such means, of
what use were his laws? Besides, it would only have
augmented debts, and couldhave been useful to the debtor
only, by diminishing tlie interest of money: now the
freedom of commerce is the only means of producing this
effect ; all other laws are only calcnlated to raise inte-
rest above its natural ratc. The law of Cesar was
probably a robbery, which for law, is abominable. See
Die. Cassius, hook 49.

e TS T e

Cuar. VIL...Continualion of thc same subject. The
necessily of composing laws in a proper mauner.

THY o-tracisimn was an injustice: we are not eriminal
lor possossing eredit, wealth, great talents: it was mere-
over the means of depriving the republic of its best
citizens, who never returncd, unless on account of «
foreign war or a sedition.

But how is this necessity of composing laws properly,
and what would be the consequence, shewn ; and how are
the principles determined upon which they should be
composed, by the example of the two bad laws that had
been established in two Greek cities ?

It is requisite to give men such laws as arc most con-
formable (o justice, to nature, and to reason; and such
laws should be composcd, so that they may be properly
exccuted and not liable to abuse. The author of the
‘Spirit of Laws cxtols a law of the Athenians, which was
an extremely abeurd law.
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We no where find an example illustrated, never any
discussion, nor any precise principles; but always one or
two quotations which generally prove no more than that
nothing is more common than bad laws.

Caap. VII....Laws which appear the same have not
always been established on the sume motives.

THE principle of the law of entails originates in the
Roman laws, as well as in ours, from the assumption that
the nght of possession extends to the disposal of our
goods after our death. 'This principle is generally estah-
lished, because in almost every place those in actual
possession have made the laws. If the Romans were
desirous of perpetuating certain sacrifices, as we are of
making certain titles hereditary, it is very probable that
vanity was equally the motive: it wasinall cases choosing
a future representative.

Cuar. IX....The Gresk and Roman laws purished suicide
Jrom different motives.

IN what country of Greeee was siticide purished, and
what was the punishment? Montesquieu does not inform
us. Nor does Plato in his dialogues, speak of any such
laws established. He says, for example....thata slave who
should kill a free man in defending himself, should be
punished with death. As respects suicide, Plato advises
the relations to bury those who die by their own hands,
without any ceremony, without any inscription, and
finally to consult the priests upon the form of the expia-
tory sacrifice.
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Indeed, the expression shall be punished, is not to be
found in Plato: and this is the mamer in which Montes-
quieu quotes Plato, and shews that suicide was punished
in Greece.

In Rome, if a person deprived himself of life, before
being condemned, he avoided the confiscation of his goods
and a denial of the right of sepulture. 'The emperors
afterwards decreed, that the accused, who should deprive
themselves of lifc to prevent condemnation, should be
treated as if they had been condemned. The laws which
authorised coufiscation after condemnation, were unjust ;
those which deprived the condcmned of burial, might be
barbarous, but in all this there was no punishment of
suicide.

In England an exception is granted from certain
punishments, to those who can read. Suppose that a
law had been made to deprive those of this privilege,
who had learned to read during the trial: could it be
said that in England these punishments were enacted
against those who had learned to read 2

Caar. X....Laws which appear contradielory, somelimes
originale in the same spirit.

IN order that the example should correspond with the
title, the intent and effect of the French laws should be
to assure a due respect for the asylum of a citizen.

And for the title to correspond with the example, it
should be stated, that the consequences of the same
principles are more or less understood in different
countries. But then, the title would not have been so
profound.

Montesquicu might have observed, that from the
same principle of respect for the life of a man, may be
deduced laws either very mild, or cruelly severe: and
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he shonld have eoncluded thence, that a principle very
different from that of justice, may lead to false conse-
quences.

Cuap. XL...How shall we be able to compare and judge
belween lwo laws.

FOR the principle asserted in this chapter to be true,
a system of laws must be selected,in which there are
some good and some bad ; otherwise, it is more natural
to judge of every law separately, to examine and discover
whether it contains any thing repugnaunt to justice or to
natural rights: if contrary thereto, it should be rejected ;
and in any case where it might have a local utility, it
should be superceded by another law, caleulated to
produce the same utility, without violating justice.

In the cxample quoted, we should discover first, fulse
testimony considered in itself as a criine, and false testi-
mony considered only as an atiempt against the life and
honor of a citizen, and prove that it is only under this
point of view that it is a crime : secondly, if T should be
shewn that the law of Kranee is not only not necessary,
but that it is bad ; not that it punishes as a capital erime
and with death, the person who by false testimony has
caused the death of an innocent person; but because it
authorises the prosecution of any one, as a false witness,
who, after an examination, should retraet that to which
he had sworn, or whose fulse evidence should be disco-
vered, so that consequently it is only a greater obstacle
inthe way of justification to an innocent person: thirdly,
beeause it is difficult in England, to cause the death of
an innocent person by falsc testimony ; it does not follow,
that we should not consider it as a capital crime, when-
eyer it is committed.
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So that not only the principle explained in this ehapter
is very uncertain, but the facts cited as illustrations, do not
apply.

We cannot help being a little surprised that the
disparity of fortune, the unjust and tyrannical refusal
to admit justificatory facts in evidence, and the equivocal
and perhaps too rigorous laws against false witnesses,
should be held forth by Montesquieu, as forming a system
of legislation, of which we should examine the whole:
if this be intended as ridicule, it is not sufficiently
pointed.

Caay, XII.... Laws which appear the same, are sometimes
really different,

THIS chapter contains nothing but what is right, but
the title seems to announce something extraordinary,
which the chapter does not contain. 'The proposition
that the receiver of stolen goods, should be punished in
the same manner as the thief, is not a law, but a general
maxim, true or false; if it be true, the laws of France
and the Romans, are equally good or bad ; either when
they operate against the thicf or the receiver; if it be
false, both are necessarily bad as respects one of them.

Caap. XIIL....We should not separate the laws from
the purposes for which they were established : of the
Roman laws against theft.

THE distinction between open robbery and robbery
that is not open, requires no illustration from a law of
Lacedemon. The difference of punishment could have
no other motive than the certainty of the one kind of
robbery, and the difficulty of proving the other; and as
the second was only punished by a fine, this distinction is
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mot unreasonable, because a receiver, an imprudent
purchaser, or a person of bad character, may be, without
injustice, conderuned to this double fine. These are eases
in which our tribunals do not take the life of the culprit,
but they condemn to the galleys for life an assassin ora
poisoner, under the fiction that he is not absolutely con-
vieted but only nearly so. This kind of jurisprudence
would be natural enough among a people in a half savage
state, who look upon the punishment of crimes rather
as an act of vengeance regulated by law, than an act of
oivil justice.

The distinetion between the punishment of those who
have reached the age of puberty, and those who have not,
does not require to be explained by the laws of Lacede-
mon, or the reasonings of Plato on the laws of the island
of Crete : it is founded on this, that those under the age
of puberty are supposed not to possess either the full

use of reasom, or a proper knowlege of the laws of
society.

Cuar. XIV...Laws should not be separated from the
circumstances in which they were established.

I MUST -acknowlege that it is impossible to see the

least connexion between the title of this chapter and the
first article.
It is _very evident that Montesquieu had collected a
pumber of notes on the laws of all people, and that to
form his work, he ranged them under different titles.
This is the method for which he has been so much
celebrated, and which exists only in the heads of those
who model his book according to their own faney.

If a physician not belonging to a corporation, should
not sueceed in curing a patient who has freely granted
him his confidence, it does not follow that we should



270 A COMMENTARY AND REWEW

punish him ; nor does he merit any punishment, wheu
having an exclusive privilege of attending me as a
physician, he has prevented me by virtue of his privilege,
from applying to another who might have cured me.

Is it in France that the surgeon and apothecary are
not interdicted, or condemned to pay damages when
ignorant of their profession? If the physicians are not
punished, it is because it would be very difficult to prove
them to be in the wrong: whereas, it may be very casy to
do so with the surgeons and apothcearies ?

‘What is meant by a physician of a lower condition than
another ? Is this lower condition a good reason for
eondemning the physician to death for the samc fault
that a physician of a higher condition is only condemned
to transportation.  All this is shocking to the spirit of
good laws.

Crap. XV....It is sometimes proper that the law shall
correct itself.

EVERY man, who kills another, is guilty of murder,if
not of assassination, unless he has killed him in self-
defence, to save his own life or that of another ; andto
be considered innocent this excuse should at least be
probable.

The laws of the twelve tables were bad.

Besides, does Montesquieu imply any thing more
than that a law may require some modifications, and the
discrimination of certain circumstances? All this is true
and common; buthe might have said it in 2 more simple

and useful manner.
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Crap. XV1...Matiersto be observed in composing laws.

THE author begins in this chapter to treat the subject
aonounced by the title of the book. What he says is
true in general, but is not sufficiently important nor well
explained. Sce remark in chap. 19.

This sixteenth chapter contains many incongruous
things. The testament attributed (o Richelieu, employs
a vague expression, but that phirase is not a law; and
Montesquieu might have found in our laws, or in those
of the neighboring people, more remarkable examples.
The chancellor de ’Hopital thought it proper to declare
Charles IX. of age at fourteen ; but neither he nor any
other person, ever thought of giving any serious reasons
for so doing, or only such as could not be publiely
avowed.

Neither the dimensions of the erown nor the Pytha-
gorean numbers are in the laws quoted.

The edict of proseription of Philip II. is not a law.

Although our criminal jurisprudence is fraught with
vague laws, which might Icad ignorant and ferocious
Jjudges to shameful acts of barbarity, yct Montesquieu
does not notice them, but seeks examples in laws that no
longer exist but in libraries.

He finds fault with the style of the laws of the empire,
but this is confounding the preamble with the law itself.
When a people enact their own laws, there is no necd of
explaining the motives, and very often no other but its
will can be given; but when a single man dietates laws
to anation, the respect due to human nature imposes upon
him the duty of giving reasons for his laws, to shew that
he preseribes nothing but what is conformable to justiee,
to reason, and to the general good. T'he ministers of the
emperor were in the wrong if they wrote the preamble
as rhetoricians, but they were right in looking upon
them as necessary, and Montesquicu should have made
this distinction.
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Cuar. XVIL...Bad manner of enacting laws:

LAWS should be directed to general objects, and not
to particular cases; the rescripts of the emperors could
only be considered as interpretations given by the legis-
lator; now such interpretations could neither have a
retrospective effect, nor the force of law, inasmuch as
they are not clothed in the authentic form which charac-
terises law.

A law of Caracalla wasa law, and might have been
an absurd one: a rescript of Marcus Aurelius, or of
Julian, though an oracle of' wisdom, should not be consi-
dered as a law, before an edict had given it the sanction
of one.

Justinian may have been in the wrong, by giving the
power of laws to several of the rescripts, if they contained
absurdities; but it was not because they were made by
these lawyers, who wrote in the name of Caracalla, or
Comodus. The emperors no more made their reseripts,
than Louis XIV. made the regulations of 1670.

This Nacrinus, who was a gladiator and netary,
and afterwards the compiler of the reseripts of Caracalla,
who reigned a few meonths, and lost the cmpire and his
life by his folly, is a singular authority to quote in the
Spirit of Laws.
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Cyar. XVIIL....0f ideas of uniformity.

We have now arrived at one of the most curious
ehapters of the work ; itis one of those which obtained for
Montesquieu the indulgence of all the prejudiced people,
of all those who detest light, of all the protectors and
participators in abuse : we shall examine it in detail.

1st. Ideas of uniformity and regularity, please all
minds, and particularly sound minds.

2d. Can the great mind of Charlemagne be quoted in
the eighteenth century, on the discussion of a philosophical
question? It is undoubtedly a stroke of ridicule against
thosc who might entertain the idea that Montesquieu was
desirous of combating.

3d. We do not understand what is meant by the same
weights in policy, the samne measures in commerce. Com-
merce employs both weights and measures; policy med-
dies with both, bhut should really do so for no other
purpose than to see that they have their proper quantity
and value, and to keep them so, and to regulate them by
standards established for this end.

ith. Uniformity of weights and measurcs can enly
displease those disciples of chicane, who fear to sce the
number of suits dimivished, and those traders who ap-
prehend the decrease of profit, from whatever contributes
to render commercial transactions casy and simple.  That
which has been proposed for this purpoese, with the
common approbation of all enlightened men, is to deter-
mine on a natural, uniform, and unchangeable standard ;
to employ it in forming measures of length, superfices,
¢apacity, and weight, so that the successive divisions ip
smaller weights and measurcsmay be expressed by sim-
ple and commodious numbers ; for these divisions and
proportions, afterwards to be established, in 2 public and
legal manner, and those exact means which natural
vhilosophy furnishes; the exact relation of all the mea.
sures used in the country with the new ones, and which
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would forcver put an end to law suits....at least, on
subjects depending on measures of every kind. Such
new principles of admeasurement, should be exelusively
adopted by the government, the assemblies of the-state,
the communities, &e. Individuals having the liberty of
making use of such measures as they may choose. 'This
change, then, would be effected without any restraint or
compulsion, and without troubling commerece....no one has
ever proposed another metheod.

6th. As truth, reason, justice, the rights of man, the
interests of property, of liberty, of security, are in all
places the same ; we cannot discover why all the provinces
of" a state, or even all states, should not have the same
civil and criminal laws, and the same laws relative to
commerce. A good law should be good for all men. A
true proposition is true every where. Those laws which
appear as if’ it were necessary they should be different in
different countrices, or exacted on objects which should not
be regulated by general laws, consist for the most part
of commereial regulations, or are founded on prejudices
and habits which should be extinguished, and one of the
best means of doing so, is to ccase from giving them the
countenance of the laws.

7th. Uniformity in laws may be established without
trouble, and without producing any evil effects by the
change.

This may be admitted fov the establishment of a good
criminal jurisprudence, but what trouble could a good
civil code produce ? It would change the order of the
distribution of suceessions, but ne suceession in expecta-
tion is a right of possession, any more than a right to
property declared to be bequeathed in a will, can become
the property of the legatee, until after the death of the
testator.  Conventions made before the new law might
preserve all their force, unless contrary to natural
rights: conventions are of three kinds ; their cxecution
is immediate, or a time is fixed, or they are perpetual.
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In the two first cases, the performance of contracts made
before the new law, might be adjudged according to the
old jurisprudence without trespassing on the uniformity
of laws; in the last casc it might be injurious thereto,
but the perpetuity of any convention cannot originate
from the supposed right of posscssion, it is altogether
founded on the sanction of the law, and consequently the
legislator should in the nature of things, possess th-~
right of changing these conventions, by preserving the
original and true right of cach of the parties or thei:
heirs.

If an uniform and simple jurisprudence were esti-
blished, the first consequence would be that the advant-
of the knowlege of forms would no longer be confi:.od
exclusively to lawyers; that all men, capable of reading,
would be equally capable of comprehending, and conver-
sant in the subject ; and it is difficult to imagine that this
equality should be considered as an evil.

8th. It is not hazarding any thing to assume that the
establishment of an uniformity in secial institutions,
would give toall the inhabitants of a country precise ideas
on objects of the first importance.....a more exact ac-
quaintance with their interests....and would diminish ine-
quality among men in the common conduct of human
affairs.

oth. A farmer gencral also exclaimed in 1775.... Wy
make changes, are we not Tery well us we are?
Repugnance to change can only be reasunable in these
two cases. - 1, When the laws of a country approach so
near to reason and justice, and the abuses are so trifling,
that no sensible advantage could be expected from a
change. 2. When it is supposed that there is no certain
principle by which we might direct ourselves in sccurity
to the establishment of new Jaws. Now, all the nations
that exist, are far from the first point, and we cannot he

any longer of the second opinion.
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10th. 'The greatness of genius is one of those vague
expressions which strike little minds and impese upen
them....which please corrupt men, and are adopted by
them. Some men, because they see ndthing, are fond
ofsbelieving that light does not exist : others, who fear
light, labor under perpetual apprehension lest the people
should open their eyes.

11th. When citizens follow the laws, of what conse-
quence is it whether they follow the samelaws ? It is of
consequence to follow good laws, and as it is difficult for
two different laws to be cqually good, just, and useful, it is
ot some consequence to them to follow that which is best;
it is of consequence that they should follow the same
laws, because it tends to establish equality among men.
‘What relation has the ceremonial of the Tartars and
Chinese with laws? This article appears to indicate
that Montesquieu looked upon legislation as a game,
in which it is indifferent whether this or that path be
followed, so that the established rule whatever it may be,
isadhered to. But this is not true, even of gaming, where
the rules, though apparcntly arbitrary, are almost all
founded on reasons which the gamesters indistinetly
pereetve, and which mathematicians, accustomed to the
caiculation of probabilities, can explain.
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Crar. XIX....0f legislators.

MONTESQUIEU here confounds legislators, with
political writers who have proposed systems of legis-
lation.

Is it certain that Aristotle had so marked an intention
of contradicting Plato? 'What we know of the Grecian
republics gives us reason to believe that their legislation
was very imperfect in some respects, and particularly
that it was very complicated. The more simple the
legislation of a state is, the better it will be governed.

What has Cesar Borgia to do with legislation ? The
discourse of Machiavel on Titus Livius, and his history
of Florence, contain many political views which announce,
when we take into consideration the age in which
Machiavel lived, a comprehensive and profound mind ;
but he certainly never dreamt of Ceesar Borgia in writing
them. The book entitled, T he Prince, the life of Cas-
tracani, &c. are works in which Machiavel explains how a
rascal may conduet himself in order to rob, murder, and
so forth, with impunity. Cesar Borgia was for some time
thought to be an adept of this kind; but there is in
this no question involving principles of legislation.

Why has not Montesquieu counted Locke among the
number of legislators ? Is it because he thought the
laws of Carolina too simple ?

Were it permitted us to offer a few ideas here, on the
subjects of this book, we should, in the first place,
distinguish the case wherein it was in agitation to give a
pew legislation to a people ; that whercin laws are only
passed on a branch more or less extensive of legislation ;
and where the law has only a particular object.

In the first case, itis a necessary preliminary to fix the
object on which the legislator should act....These objects
are: 1. The laws which relate to the defenec of the rights
of the citizen against violence and fraud : thesc arc the
eriminal laws. 2. The laws of the police or ecivil
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administration ; they are divided into two elasses; some
determinc the sacrifices which eaeh citizen may be
obliged to make of his liberty for the maintenance of order
and public tranquillity. It is a genuine right that man
acquires by living in society, and consequently it is not
unjust that individuals should make some sacrifices of a
part of their liberty to secure it.

The second kind of' laws of police, are those which
regulate our enjoyments as to things that are public,
suech as roads, streets, &c.

Thirdly, the civil laws may be divided into five kinds ;
those whichdetermine what should belong to possessions,
as the laws of succession, &c.

Those which regulate the means of acquiring property,
as the laws on sales and purchases ; those which regulate
the exercise of the right of possession in cases where the
entrance upon possession was obstructed; those which
secure possession, as in cases of mortgages closed, or
debts due ; those, in short, which affect the condition of
individuals,

On all these objects, laws of two kinds are required,
the first are such as determine the principles upon which
each question should be investigated and decided : the
otber the forms of decision.

Fourthly, political laws, which regulate....1. The exer-
cise of the right of legislation. 2. The mode of employ-
ing the public force for defence against internal attack.
3. The means of executing the laws internally. 4. The
manner of treating with foreigners on behalf of the nation.
5. The public expenditures, 6. Public resources todefray
expenditures.

We shall not speak of the laws that relate to commerce,
because it should be free, and requires no other laws
than those which protect property.

Then, on every subject all the particular questions
which present themselves, should be reduced to general
and simple propositions, and to as small 2 number as is
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consistent with efficacy ; then a particular enquiry should
be made into each, in order to determine.

First: if they should be established by a law. 8econd:
whether, according to the prineiples of justice, remson
does not furnish an answer to the proposition.

If reason furnishes a principle, it should be followed ;
if not, the course most cengenial with public utility,
should be pursued.

It is not sufficient that the laws thus tramed be elear,
they should be couched in language the most simple and
precise, and in words of a determinate and known signifi-
cation ; and whenever words of questionable construction
are used, they should not be suffered to pass without a
definite and serupulous explanation.

As every legislator may be deceived, the motive for
instituting the law should accompany it. This course is
necessary in order to attach those who are subject to them,
to the laws, and for the information of those who execute
them ; in short, to prevent pernicious changes, and to
facilitate changes that are useful. But the explanation
of the motive should be detached from the law, as ina
mathematical book, the demonstration is separated from
the proposition, and even the work containing them. A
law is nothing more than this preposition....it is just or
reasonable....according to the text of the law.

If desirous only of giving a particular branch of
legislation, eare should be taken to define, with great
exactness, the limits beyond which it should not pass ;
after having regulated it according to reason and justice,
to examine whether it contains any thing contrary to any
established law, and carefully to discover all such errors,
as the roots of those evils which it is the best interest of
society to eradicate, However, it would be better to
have a good law, in contradiction to a bad one, which
could not be destroycd, than to suffer the bad one to
remain alone,
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When desirous of being eonvinced that a particular law
is good, it should be examined, but not alone ; it should
be takenin connexion with all the laws that enter into a
good system for the branch of legislation to which it
belongs and with its actual situation; it may then be
discovered either that the laws we are desirous of making,
should enterinto and make part of a system, or that they
arve only useful or necessary by being opposed to the
injustice which may result from laws already established,
and which cannot otherwise be changed.

In the first case, we should conform ourselves to positive
justice: in the seeond, to relative justice; in the first....
the law should be presented as a true law ; in the second
..as 2 modification of the bad law for which it is a
remedy. 'The more particular the object of a law is,
the more important it is for the legislator to explain hi<
motives. It is much more easy to understand the general
spirit of legislation, or a branch of it, than a particular
law.

It would be well to regulate, in a general legislaturc,
the means by which the laws ave to be reformed, from
which abuses vesult, without being obliged to wait for
the excess of abuses, which usually makes the necessity
cvident, by the ealamity that has been produced.

There are laws which should appear to the legislator
as formed for perpetuity: there are others, whieh should
be considered as only temporary. ‘Thesc two deseriptions
of laws should be classed and distinguished in the compi
lation of thelaws.

For example...the law which declares that taxes
should always be established in proportion to the clear
product of the land, may be considered as a law foundcd
on the nature of things;* Dbut the law which fixes the
manuer of cstimating the produce, may require to be

53 We may perecive that at the time this was written, Condoreet vet adherst”
ta the ophiigns of the most exclusive economists.
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changed, because it is possible to render the method more
perfect.

It is yet more important to distinguish the laws which
are only temporary. The chancellor de ’'Hopital, in an
edict of pacification, condemned to death any one who
should break an image. Tt is very evidert, that this too
rigorous law, had only for its objeet, to prevent such
irregularities as might tend to rckindle the civil war;
yet it was in virtue of this law, interpreted as perpetual
against all reason, that the parliament of Paris had the
barbarity to condemn the chevalier de Labarre. Even
if the law were just, it should have been declared that it
was to expire after a certain number of years, unless the
continuation of the troubles should require it to be
renewed.

‘What Montesquieu says, chap. 16, on the emission of
money, is not sufficient ; not only their valuation should
be specific, but the intrinsic value also, should be deter-
mined ; but this real value should be sufficient, whether
in metallic value, or m other goods; as for example....
according to the mean price of bread in Europe, and of
rice in Asia: because the article forming the principal
and habitual nourishment of the people, is the only one
of which the value can be considered as constant ; but if
the manner of living should change, the principle of valu-
ation should also change, and a new measure of valuation
be established.

We have said there arc things which should be valued
in metal ; such is the intcrest of a sum of money lent,
which should always be some part of a known weight ;
such is the interest of the purchase money of a house, or
furniture, and the like; while the interest of the pur-
chase moncy of land, should be valued in produce.

Laws should be composed according to a systematic
order, so that it may be easy to comprchend them all,

and follow cach of the details.
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This is the only method by which it can be discovered
whether there are not contradictions or omissions, or if
the questions which present themselves in the sequel
have been proved or not.

'This is the only means of clearly discovering when a
reform is necessary, or on what part of the old law it should
act, and then the reform onght to be so conducted, that
without altering the unity of the system of laws, it may
substitute the new law for that which is to be made the
object of reform.

These reflections are simple; they contain only a
small number of the principles which should enter into
the composition of a work, on the manner of instituting
laws; they are necessary; but Montesquieu has not
thought it worth his while to employ his time upon
them.
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LETTERS OF HELVETIUS,

ADDRESSED TO

PRESIDENT MONTESQUIEU AND M. SAURIN,

ON PERUSING THE MANUSCRIPT

(3 3

THE SPIRIT OF LAWS.

ADVERTISEMENT.

[This advertiscment and the following letters are extracted from the fifth
volume of the works of Helvetius, edited by the abbé de la Roche, and
translated for this volume ]

IT had been said in several of the public papers, that
at the time when the Spirit of Laws acquired great
celebrity, Helvetius expressed much surprise at the
circumstance, to his intimate friends: the facts, as
Helvetius himself has related them, were these :

Helvetius was the friend of president Montesquieu, and
whilst he held the station of farmer-general, spent much
time at the country residence of Montesquieun at Brede. In
the course of their philosophical conversations, the presi-
dent mentioned to his friend, his work on the Spirit of
Laws ; and then gave him the manuseript to peruse : before
he sent it to the press, Helvetius, who loved the authoras
much as he loved truth, was alarmed when he read this
work, at the danger to which the reputation of Montes-
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quieu was about to be exposed. He repeatedly epposed,

both in person and by letter, those opinions which he
considered the most dangerous, as they were about to be

laid down as political maxims, by onc of the finest
writers in Franee, in a work illuminated by genius, and
inculeating many important truths. His natural modesty,
and his admiration of the author of the Persian Letlers,
however, combating with his judgment, he requested
Montesquieu’s permission to shew the manuscript to
their common friend, M. Saurin, the author of Spartacus;
aman of profound and solid understanding, whom they
both regarded as a most faithful man, and impartial
judge.  Saurin coincided in opinion with Helvetius.
When the work appeared, and they witnessed its prodi-
gious success, without changing their opinions, they
remained silent from a respect for the judgment of the
public, and for the honor of their friend.

This silence it might be well to imitate, so far as
the errors of president Montesquieu were confined to
theory ; but now, that those errors have become the
support of great prejudices, and that private passions
are converting them into practical principles, it becomes
important to expose them, and to lay before the public
the sentiments which the friends of Montesquieu expressed
to himself.  Respcct for great men after their death,
would extend too far, were it to prevent the condemnation
of errvors, which they would themselves have rcnounced,
if they had observed the dangers atiendant upon their
dissemination. It is believed, therefore, that the
intentions of Helvetius will not be abused, by publishing
some of his letters to Montesquicu. They cannet but be
uscful when the human mind has been awakened to the
fatal effects of long established errors.
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LETTER L.
LETTER OF HELVETIUS TO PRESIDENT MONTESQUIEU.

I HAVE perused, even to the third time, my dear pre-
sident, the manuseript which you communicated to me,
You greatly interested me in this work, whilst I was at
Brede. I know nothing that resembles it: indeed X
know not whether our French heads are steady enough
to enable us to discern all its great beauties. For my
own part, I am enraptured with them: I admire the
vast genius which created them, and the depth of research
which you must have accomplished, in order to collect so
much knowledge from the rubbish of these barbarian
laws, from which I had belicved so little could be derived
for the instruction or benefit of mankind. I behold you,
like the hero of Milton, after having traversed the immen-
sity of chaos, rising illustrious out of darkness. Thanks
to you, we shall now be correctly informed of the spirit
of laws of the Greeks, Romans, Vandals, and Visigoths;
we shall now know through what intricate labyrinths
human genius is compelled to pass, in order to relieve
these unfortunate people who are oppressed by tyrants and
religious oppressors. You bid us behold the world, how it
has becn governed, and how it is still ruled: but you too
often give the world credit for reason and wisdom, which
arc in fact your own, and of which it will be mueh sur-
prised at receiving the honors.

You ecompromise with prejudice, as a young man enter-
ing the world, does with certain females, wlo, although ad-
vanced in years, have still some pretensions, and by whom
he wishes to be considered polite and well bred. But
have you not flattered them too much ? Such a course may
propitiate the priests; and in dividing the spoil with these
Cerberus’s of the chureh, you silence them with respect
to your religion :....as to the rest, thcy will not be able to
comprehend you.  Our Jawyers are not able either to
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read or understand you. As to the aristoerats, and our
petty despots of all grades, if they understand you, they
eannot praise you too much, and this is the fault T have
ever found with the principles of your work. You may
recollect, that in our discussions at Brede, I admitted that
they mighktapply to the actual state of things; but Icon-
cluded that & writer, anxious to serve mankind, ought rather
to Jay down just maxims for an improved order of things
yettoarise, than to give force or consequence to those which
are dangerous, at the moment when prejudice is striving to
preserve and perpetuate human ignorance and subjection.
Toemploy philosopby in giving them consequence, is to give
human genius a retrograde motion, and to perpetuate those
abuses which interest and bad faith, are but too apt to up-
hold. The idea of perfectibility amuses our eontempora-
ries, offends hypocrites, and men in power ; but it instruets
our rising generation, andis a light to posterity. If our off-
spring shall possess common sense, I doubt whether they
will accommodate themselves to our principles of govern-
ment, or adopt in their constitutions, which witheut doubt
will be better than ours, your complicated balances and
intermediary powers. Even kings themselves, if they
understand their true interests (and why do they not con-
sider them?) would, by dispensing with those pernicious
powers, more securely establish their own happiness and
the welfare of their subjects.

Instead of this, in Europe, which is now the least
oppressed of the four quarters of the globe, where is
there a prince, who, when all the streams of public
revenue have passed through the hundred thousand
chanuels of feudality, employs them to public advantage 2
One part of the nation curiches itself by the miseries of
the other: the nobility, an insolent cabal: and the mo-
narch, whom it flatters, is himself oppressed without being
aware of it. History, well attended to, is a perpetual
lesson. A King creates intermediate orders; they soon
become his masters, and the tyrants of the people. How
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are they to maintain their despotism ? They must cherish
anarchy for their own sakes ; they are jealous of nothing
but their privileges, which are at variance with the
natural rights of those whom they oppress.

I have told you, and I repeat it, my dear friend, that
your combinations of balanced powers only tend to separate
and complicate individual interests, rather than to unite
them. The example of the English government has
seduced you: I am far from thinking that canstitution
perfect: I shall have mueh to say to you upon that
subject. Let us wait, as Locke said to king William,
until some great calamities which must originate in the
vices of that constitution, shall have made us acquainted
with its danger ; until that corruption, already becoms
indispensible, to overcome the force of apathy in their
upper chamber, shall be established by the ministers in
the commons, and until they shall ne longer blush at it:
then shall we see the danger of an equilibrium, which
must be perpetually broken in order to accelerate or
retard the movements of so complicated a machine. In
effect, do we not sce in our own day, that taxes are
necessary to corrupt the very parliament, which gives the
king the right to lery imposts upon the people?

The very liberty which the English nation enjoys,
does it indeed result from the principles of that con-
stitution, rather than from their good laws, which
have no dependance upon it; which the French may
have, and which alone, perhaps, would rcnder their
government supportable. As yet, we have no pretensions
toit. Our priests are too fanatical, and our nobles too
ignorant, to become citizens, or to perceive the advan-
tages of becoming and forming a nation. Every one of
them knows he is a slave, and lives with the hope of one
day or another becoming a petty despot in his turn.

A King is aiso the mere slave of his mistresses, of his
favorites, and his ministers.  If he gets in a passion, the
kicks which his minions receive. place him on a footing
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with the lowest blackguard : this, I think, is the only use
for intermediavies ina government. In a state, ruled by the
fantasics of a monarchy, the intermediaries who surround
bim, are alternately engaged in deceiving him, and in
preventing the complaints of the people against the abuses
by which they profit from reaching his ears. Is it the
people who complain, that are dangerous ? No : but those
who are not heard: in such circumstanees, the only
persons to be dreaded in a nation, are those who hinder
others from being heard.  When the sovereign, notwith-
standing the flatteries of the intermediaries, is forced to
have the clamors of the people borne even to himself,
the evil is at its height....if a remedy is not then prompt,
the ruin of the empire is at hand ; the people may learn,
too late, that the chief was imposed upon by his favorites,

You perceive, that by intermediaries, I mean the
members of that vast aristocracy of nobles and priests,
whose chief resides at Versailles, which usurps almost all
the functiens of power, and multiplics them at will, by
the mere authority of birth...without right, without
talents, without merit; and which keeps even the
sovereign in dependence, in order that (he ministry may
be changed as it shall suit their interests,

I will close, my dear friend, by acknowleging to you,
that I have never well understood the subtle distinetions,
so incessantly repeated, respecting the various forms of
government. I know but two descriptions....the good
and the bad. 'The good, which is yet to be formed ; the
bad, the great secret of which is, to draw by a variety of
means, the money of the governed into the pockets of the
governors. That which the ancient governments ac-
quired by war, our moderns obtain more certainly by
financiering: it is only the difference in the means which
makes any varicty. I believe, notwithstanding, in the
possibility of a good government, where the liberty and
property of the people being respecied, one may sec
the general geood necessarily resulting, without your
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balanees or particular interests. Such would be a simple
machine, the springs of which, being easily regulated,
would render unnecessary the complicated appendages
of wheels and balances, so difficult to be kept in order
by those unskilful people who usually meddle with the
affairs of government. 'These people wish to do every
thing, and they act upon us as upon an inanimate mass,
which they fashion to their fancy, without consulting
either our desires or our true interests; a eourse of
conduet, which betrays at once their impertinence and
their ignorance : and yet, after all this, they seem
surprised, that the excess of theirabuses should provoke a
desire for reform, and attribute to every thing rather than
their own mismanagement, the sudden impulse given to
affairs by the diffusion of knowlege and the exereise of pub-
lic opinion..........Idare to predict, that we approach
<uch an epoch. I am, Ac.
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LETTER TI.
HELVETIUS TO A. M. SAURIN,

A8 we had agreed, my dear Saurin, I have written
to the president, with regard to the impression which his
mauvuseript made upon you, as well as upon myself. At
the same time that I have freely explained my opinions,
Lhave conveyed them in language expressive of interest
and friendship. Do not be uneasy, our remarks have
not hurt him; he likes to witness in his friends that
fraukness, which distinguishes him among them; he
freely promotes discussion, answers by sallies of 'wit,
and rarely alters his opinion. I never fancied, when
delivering our opinions, that they would chaoge his; but

we have not been able to say

.................... cur ego amicum
Offendam in nugis’® Hie noga sema ducent
1n mala derisum semel, exceptum que sinistré

YWhatever it cost him, he should be sincere with his
friends, When the light of truth shall shine forth and
displace self love, he will find that they cannot be
reproached with having been less sincere than the publie.

Isend you his answer, since you cannot comne and join me
in the country. You will find it such as I had foreseen,
You will perceive that he had need of method to rally
his ideas, and that beiog unwilling to lose all that he has
thought, written, or imagined, since his youth, and
according to the various dispositions in which he found
himself, he has laid hold of that which least conflicts
with received opinions. With that sort of spirit which
distinguished Montagne, he adhered to the prejudices of
the lawyers and noblesse....this is the source of all his
errors.  His fine genius had elevated him in his youth,
to the production of the Persian Letters; now advanced
in yecars, he seems {o repent having given envy that
pretext for thwarting his ambition. He is more solicitous
to uphold received ideas, than to inculeate others more
novel and mere useful. His manner is dazzling. It
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must have required the greatest force of genius to form
such a mixture of truths and prejudices. Most of our
philosophers may admire it as a chef-d’oeurre. These
things are new to all minds, and the less the number of
opponents or good judges of his work, the more I fear
that he will for a long time lead us astray.

But what the duce would he have us to understand by
his treatise upon fiefs? Is it such an affair as to require
an enlightened mind to unravel it? What legislation can
result from a chaos of barbarian laws, established hy
force, reverenced only by ignorance, and which will forever
be repugnant to a good order of things? Without the
conquerors, who have destroyed every thing, what will
be our situation with all these motley institutions ? Ought
we then to inherit all the errors that have been accumu-
lating since the origin of the human race? They would
still govern us; and having become the property of the
strongest, or of the basest, it would require a more terri-
ble remedy than conquest to release ourselves from them.
It is nevertheless, the only remedy, if’ the voice of wise
men is made to mingle with the interest of the powerful,
and aid in erecting unnatural usurpations into legitimate
properties. And what sort of property is that possessed by
a few, injurious to all, even to those possessing it; and
which corrupts by producing arrogance and vanity? In
truth, if man is happy only when in the practice of the vir-
tues, and in possession of the intelligence which confirms
good principles; what virtues and what talents are we to
expect from an order of men who engross every thing, and
who claim eonsequence in society, by no other title than
that of theirbirth? The industry of society isforne other
end, but for them ; all places of honor and profit devolve
upon them ; the sovereign governs, but through them, and
for them alone draws subsidics from his subjects. Is
not this totally overturning all ideas of sense and justice ?
This is the abominable order which misleads so many
men of fine genius, and which totally perverts the
principles of public and private morality.
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L’Esprit dc' corps assails us on all sides, under the
name of established orders : it is a power erected at the
expense of the great mass of society. Itis by these here-
ditary usurpations we are ruled. Under the name of the
nation, there exist only corporations of individuals, and
not citizens who merit that title. Even philosophers
wish to form corporate bodies: but if they flatter private
interests at the expense of the general welfare, I predict
that their reign will not be long: for the knowlege which
they circulate, will sooner or later disperse the
darkness in which they wish to conceal prejudices; and
our friend Montesquieu, deprived of his titles of wise
man and legislator, will become no more than the
lawyer, the nobleman, and the fine gemius. Therefore
am I afflicted for him and for humanity.

£ND OF THE WORK
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